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MELUKU TNTER GLOBAL TRADE soeeessoosecseceecansnsesseness DEFENDANT
Before: The Honourable Mr, Justice Cali. Kato

i JUDGMENT

The plaintiff in this suit is the Bank of Uganda and the defendant
is a company knewn as Maluku Inter Global Trade Agency Ltd. hereinafter
to be refiérred to as the plaintiff and defendant respectlvely. The suit
was originally filed under summary procedure but the defendaht success~
fully applied for leave to defend it. By his claim the plaintiff is
praying this court to award him 58Q,000/= (0ld currency) being rent due
from the defendant and vacant possession of the suit property known as

Plct 30 Obote Avenue or Republie Stfeet situate at Mbale Municipality,
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the Tict is alsc reforred to as Lozsehold Registor Volume 1286 Folio 16
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Plot 3C. The defendant made a eounterelaim which he prayed fcr a3

declaration that the sale of the premises to the plaintiff was void due
to fraud, and undue influence, an order for cancellation of plaintiff's
certificate of title and general damages under section 186 of the
Registration of Titles Act.' |

The brief facts of this case as may be gathered from the pleadings
and the evidence as adduced in court are that sometime in 1973 the suit

premises were leased to the defendant by Mbale Municipal Council for a

period of one year on ‘yearly renewal basis until termination of the

tenancy by either pa.rfy giving one month!s notice of such termination

(see Exh.P3). The tenancy a.greemént betmoen the defendant and the

Munieipal co{mcil eventually came {0 an end and the defendant applied for

rencewal of his tenancy which was-'not granted instead the premises were

alloca.‘te_:.'_ or leased, to the plaintiff as fron 1/11/8:2, this initdal lease
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was for 5 years (see Exh,Pl); when :bha-iyea.rs lease expired the plaintiff

obtained an extension of 3 yéa:r:s.






N THE HIGH COURT OF UGANDA AT KAMPALA

CIVIL SUIT NO. 950 OF 1988

.BANK OF UGAND.A. ..Illl.'l'l.l!'l‘l...'Dl.lll.!l'.'.bl.‘..'. PLmTu‘F
Versus

MELUKU INTER GLOBAL TRADE 4 evevsscoeeccococecnsessesensss DEFENDANT
Before: The Honourgble Mr, Jugbice CiM., Kato

=3 JUDGMENT

The plaintiff in this suit is the Bank of Uganda and the defendant
is a company known as Maluku Inter Global Trade Agency Ltd. hereinafter
ta be refgrred to as the plaintiff and defendant respectively. The suit
was originally filed under summary procedure but the defenda.ﬁt success—~
fully applied for leave to defond it. By his claim the plaintiff is
pfaying this court to award him 58Q,000/= (old currency) being rent due
from the defendant and vacant possession of the suit property known as
Plot 30 Obote Avenue or Republie Strect situate at Mbale Muniecipality,
the Plot is also referred to as Leaschold Register Volume 1286 Follo 16
Plot 30. The defendant made a eountcrclaim which he prayed for a
declaration that the sale of .tlac:- premises to the plaintiff was void due
to fraud, and undue influcnce, an order for cancellation of plaintiff's
certificate of title and gencral damages under section 186 of the
Registration of Titles Act.‘ '

The brief facts of this cnse as may be gathered from the pleadings
and the evidence as addﬁcod in court are that sometimé; in 1973 the suit
premises were leased to the defond;c:.nt by Mbale Municipal Council for a
period of one year on ;yc;a.é'ly renewal basis until temmination of the
tenancy by either party giving one nonth? s notice of éuch termination
(sece ExhiP3). The tenancy a(;rcemcn't b(.t.wocn $he defendant and the
Municipal cou'nczltl eventually camc to an end and the defendant applied for
rencewal of his tenancy which wis not granted instead the premises were
allocate’ or -leascd, to the plaintiff as from 1/11/82, this initdal lease
was for 5 years (sce Eﬁ.Pl); when ﬂw. 5 yoars lease expived tho plaintiff

r

obtained an extension of 3 years,
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It is the plaintiff's case that when the ‘prenises were leased to him he
became entitled to reccive remt fron the defendint aﬁi‘hc was also entit_ed
to vacant possession but the defendant hasnea.thez" giirez;. vacant possessicn
nor paid rent o the plaintiff. On his part the defendant says that he

has been unable to giver vacant pussessicﬁ and. pay rent to the plaintiff
because of the wrongful manner in which thc <defendant alleges the plaintiff
obtained the premises and pecause ~f the confusion c%cﬁted by Mbale
Municipal council in rclation to the suit property. ( \
At the hearing of this cas: 4 issues werc framed and agreed upon by

both sides. The fcur issues arc:-

1. Whether the plaintiff is the lawful leasee of plot 30 Obote
Avenue or Republic Strect at Mbale, .

2. If the answer in No.l is in the negative, why not?

3. If the answer in No.l is in the affirmative, what remedies

are available to the plaintiff?

4. What remedies, if any, are available to the defendant in

r.spect of the coumbterclain?

I propose to deal with those 4 issues in the order in which they are
listed starting with the first issuc., It is the casc for the plaintiff
that he (plaintiff) was :lawfully granted the leasc in‘rcspect of the‘plot
now under dispute, the first lense was for five years and when it expired
it was renewcl for a pericd of 3 ycars. On the other hand the ease for
the defence is that the plot was leascd to the plaintiff through some fraud- .
ulent practices, thercfore the whele transaction is null and void.

It is not in dispute th:l this "same plot was leased to the_defendgnt
on yearly tenancy frem 26/1/73 as jer Exh.igland that when the defgndant's.
tenancy expired the same plct was leased toéﬁiaintiff for a period of 5
years from 1/11/82 as rer ﬁxh.Pl-ahl when that lease expired in October
1987 it was extended for annthf% 3 years as per Exh.P2, There is also the
evidence '0f* David John Kabasyoemaz Bihona«PWL and ;hat of Eriabu Mutago.

(DW2) which is elearly in.support of the above faets. It is my finding of
fact that lot No.30 Obote Avenue (=1lsc known as Republie Street) at Mbale
was leased to the plaintiff an por kxh,Pl (cortificatc of title for 5 years)

and Exh.P2 (extension of leas. for 3 yunrs) .
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Phere. is, hewewer, a.pertiz.nb question. which rmast-be answered ar 2
that.;qu-c-s';tibn- ig-whether the pl-intifi ohtained the lease lawfullyy
another way of puttins the sane quocticon acress is whether the plaintiff
is the lawful leases of the plct in oo cotion,  Mr. Nkambo Mugerwa counsel
for the plaintiff maintained in 1is #imiseicn that the plaintiff was
the lawful leasce of- the property under dispute; but Mr, Odimba who
appcared fer the defendant was qgiite wlanant that the plaintiff had obtained
the property through fraudulent :wcons mnd as such he (plaintiff) coulq.
not be troatcd as a lawful leascc. Ancng the ;rounds advanced by the -

" defénge’ in support of their asscrtion thet the property was fraudulently
leased to the plaintiff are that f:i-l-“;;‘l?fend?nt ag a sitting tenant was
entitled to priority over any ot wr ~prlicant including the plaintiff;
that the defendant's applicaticn was nover considered when the lease was
being granted to the plaintiff; that the defendant was never informed of
the fate of his applicaticn frr 'h. swrie rlot; that the plaintiff applied
for the , roperty before it was o lr riised and that -vhen the property w:.s
advertised he (plaintiff) never replicd and finally that the property
was leased tc the plaintiff b on . v er of the Municipal Council on
tribal grounds, I will deal with thes . jcints bricfly cne after the
other, but befcre I do that I weuld like to refer te the established
principles cf the law geverning acquigition of property by fraudulent
meang, It is trite law that any transaction which is tainted with fraud

is void and nmll ab nitio: Joln Kataljkawe v William Katwiremu and

Qneziforg Bakampata (1977) HC(%B 159 at v e 191, and Marko Matovu and 2
an

others v Mohamedi Sgvéri / anotier (1979) HCB 174 at page 177, The other

principle of the law which concims frond is the aspect of onus and standard
of proof. It is the general prineiple of our law of evidence in eivil
matters that he whe alleges must proeccd to prove his allcgation in orxder

to establish his case: (Sce scelicn 100-102 of the Bvidence Act)s Regarding
the stz ard of proof, it is nov = sulbled low of thi's- land that in eases
of fraad there must be striet ) ¢ -ikthough such youef nay be inferred

frem surrounding: cirewmstaeis f coen individual case:




Ratilal Gordhopbhai Patel v Lalji Mokanki, (1957) EACA 314 at page 317,

B.E.A. Tinber Go. v Inder Sinsh Gill (1959) EACA 463 at page 469 and

The Uzenda Hlative Trading Company Lbtde v kouste Huwaaba (1996) 23 FACA 62

at pame 64. Code ‘e

Having stated the law thug, I must now turn to the points raised by
the defence in a bid to establigh fraud on the part of the plaintiff or
those who lcased the property to hin (11aintiff), The first of these points
is that of the defendant having been o sitting tenant. Mr. George Maluku
the managing dircctor of the defeadant company testified that as a sitting
tenant the defendant company ought to have been given priority over any
other applicent and that when he petitioned the president on behalf of the
defendant over the same issue the president had agreed with him and had
directed that the defendant ccipany should have been given priority but
that dircctive was not carried ouf Ly !Mbale Municipal Council. His
witness ].‘!r.. Eriabu Mutaso (DW2) who is a scnior staff surveyor, however,
while uni.r cross—ex-mination statc-:i that when there is a Government
Project such rroject takes priority over any individual ﬁroject when
congsidering leasin - of land., In ny vicw the fact that the defendant was
oceupying the preperty at the magerial tine did net sive hin an absolute
right to have his application f:r n lense to bé granted %o him, therc must
have been scne other matters te Ve tzken into account begorc his application
could be {;rmtcr}. cr rofused; lir. Nutas. was clear in his statement when
he said that Covernment Prejects #rke jricrity over private undertakings,
I consider that to be a qood public pelicy. The Bank of Uganda is a
povernment body and when it applicd for the same plot with the defendant
which is a private company the Bank hod to be given priority. I do not
sce any element of fraud in the plointiff's application hawing been
preferred tc that of the defendani.. The positidn would possibly have becen
different if the defendant had made sere material development on the
rroparty, but thore was no evideneo o that effcct.

Ancthor roint rnised by defence complainings about the fraudulent 3y
the pTot is alles~el to have been lenased to the plaintiff is that the

defendant's application was neved ponsidered when the lease was being
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granted Lo the plaintiff, I find ne rorit in this rrounient as there is
no cvidence to support it sing: the 'ofendent's representative was never
at the nmocting: vhich deeided on th: 1ebtor his ﬂ.lleg_i.‘-,".ti n tl;mt defendant's
arplieaticn was never consislored in o patter of sreculation,

There w2s also a ecemplaint by 'k.-f'c—n-c;‘ thot the defendant was never
infomed i the fate of his applicaticn. There ig annexture "C" to the
plaint widich ic 2 letter written t. the flui‘.;-ndmt's-l‘.ianaging director
informing him that the plet in i ate had Lecn leasel to the plaintiff
with effect from 1/11/82, this lotter i catel 6/1/84. Although the
letter did not cxjressly tell the defondent that his application fc;r the
plot was unaucccssfu-l but by all the nccessary implications the defendant
as a prudent ypersen should have known from that lotter as to what the
fate of his .ﬂ_l-g'licn.ticn Wwas beeause in that same letter the -i'lcfe‘ndant
wag beine ~lvisel to nu.::otia.l:n i th bhe -:l;z.inl;.ij'f bork J.i he (defendant)
wished te continue his tenancy on thiot ilot. It is truc that the

Municipel Cowmeil teock unreascn- 1+ ) v tine to ceiznmicate with the

9

defendant about the mattor Tut that is not tlu_ sane as sayin.s that the
defendant was net informed abeout the faite of his arrlicaticn nor ean
such a delay without more be trea tud as econclusive evidence of .fra.l'1d

on part of the jlaintiff who was not surposed te inform the defendant

as to the fate of his applicaticn. I fin? defonlant's complaint on

this point bascless,

The next ,round of contention with respeet to the allered fraud is
that the plaintiff applied for the rlet before it was adve;rtisé(i and that
when it was advertiscd the rlaintiff Aid nct re—arply. This point would
have taken e quitu‘ sone tine to leal with but Mr. Nutsso (m.fz)"m;de my
tas a bit 1i-ht, when -hl: étah-d in answer to o question Vo A .

“ * by Ir. Nkanbe Ku-erwa that the
Hunieipal Ceuneil i } aiser.tica t 2 nsiler even those applications which
were sunittel Lefore the advertisa.ak wes tizdes I sec ne harm in that
practicc sc lon - ns it is net crciicd cab to the prejulice of any body,

i

in the presont erse I do not think the procodure vas in ahy was prejudicial

L .
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to the intcrests of the defenlint since he in fact applied after

the advertisement was madle 2n. it would seem that his applicaticn
failed just because it was competing with n Government Organisation
but not because the plaintiff h 1 n; plied befere the plet was
adverticel. Th. f=ct that the Municij 1 Council used its discretion
to hanile on applicativn which it rcceived before the property was
advertised docs nct per se jprove that there was fraud on the part
cf the plaintiff.

The last major peint raised Ly defence in connecticn with this
jesuc of fraud is that the lrnse was granted to the plaintiff by
ome member of the council on trital grounds. This allegation took
me Ly surprisc because T cannct seo how an jnstituticn like the
Bank sf Uganda could be favourcd on trital grcund when this bank
has no tribe 2t alle Be that 25 it may, there was no evidence
adduced to preve that any emp loyee cf the tank directly or
indir: ~%ly uscd his trital influence tc have the propurty leased
to the pleintiff Lonk. In yar=yroph 3 of written statement of
defence it was nllered th~t the ‘ccision tz have the plot leased
tc the plaintiff was made Ly onc couneiller whe was by then the‘
deputy lk~yor ©n trital crounds unier shroud cf sescrecy as ﬁer ‘
annexture "G" to the written at~tcment of defence. 1 have looked
at the anncxture which is a letter written to the Town Clerk of
Mbale Hunicipal Council -y .2 confirming tilephcne conversation
which hnd taken place botween the twe men that morning (24/7/84) «
The substance of that letter as fnr as this particular point is
concerned is that the Tcwn Cl-rk had told DWA on telephone that
one councillor had on trival discremination Mmanoeuvered to
arrcgnte to himsclf all council pewers 2nd had prevented the
Town Clurk from informine D&l of the offer." Th§ Town Clerk was
sk enlisd Yy lefenpy ko ¢ ntirm thot what is contained in
sanasxture "GY & the written stntement uf defence 18 in fact what
they h~1 discussed wn t. lephome, that annexturd cannct therefore
be taken ~s conclusive svidwnce o what wes snil Letween the

Town Clork -nl Dule
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At the hearing of this casc minutes of the meeting which approved
the plaintiff's application to hove the plat allucatea te him_were
yroduce!, although not tendore t ©5 an oxhibit, 1 looked at the minutes
and it wns quite clear that that meetins was attenied by several
peovle but nut by cne councill:r as the defence is sugpesting in
their plcadings and in court., 1 dismiss this claim by the defence
that th. jlaintiff's application w:s sranted Ly one ccuncillor on .
tribal srounds as groundloess,

Hovine sail 2ll that, I must say in the znd fhat the claim by
defence that the preperty under dispute was z1llocated to the
plaintiff fraudulently cannot te sustained, The gefondant Bam, An
my cpiniun, failed te establish fraul on part of the plaintiff or
any cther persen te the standard required by law; in coming to this
conclusion I have been prently assisted by the decision of this

court in the case of: Francis Butogiro v _Deborah Namukasa High

Court Civil Suit No. 1357 of 1286 (unreported) and the law as stated

on page 657 paragraph 1268 in 3rd Ed. of Halsbury's Laws of England

Volume 17.

Th-t takes me back to the questicn of whether the plaintiff is
the lawful leasae of the suit preperty; as stated earlier in this
judgment, case fcr defence in attockine the plaintiff's title is
bascd on fraud. Havine held thot the lefenee hos failed to establish
fraud and in vicew of the faot ghnt the plaintiff was issued with
a lease title for S years (Ex.rl) wshich wons renewed for further
3 years (Ex.r2) and in view f tho provisions of section 56 of the
Repistration - f Titles Act, 1 holid that the 1laintiff is the lawful
leagee of plot 30 Obote hvenye nlsc knuwn as Republic Street
situate in Mb:le Municipality. Thnt finding disposes of the
first issue in this casc and lends ne to the second issue.

Therc is ncot much to Le s3il in respect of issue No.2 because
that issue was framcd in a #ny gh“t it anticipatcd a situatjon

where issuc Ns.1 woul! be omewerc! in the nepativ: but since
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jssue F-.1 his beon =nswerc. in the ~ffirmative then issue No.2
does not arise. Bven if dissu #eil had Leen ansrored in the
negative as th: questicn in issuc Ho.2 hald prosuppesed, still
there would have been no difficulty in answering that questicn
becausec the re-=sons for the ne ative answer in issue No.l would
have been ;riven in the course of fenline with th2t issue (No.1l)
as indeed has been the case.

Regarding: issuc No.3 I feol o pumber of puvints must be
considered in determining what remcdies are available to the
plaintiff. In the plaint the plaintiff prayed for 3 items viz:

(a) ‘Rent due amounting tc 580,000/= (61d currency)

(k) Vacant possession =f suit property.

(¢) Costs of this suit.

When makine his submission, however, Mr. Nkambe Mugerwa introduced
the issue of mesne profits which he felt shoulld be paid to the
plaintiff at the raté of 30,000/=per month storting frem July
1985-which he caleulatcd t& amount to 1,290,000/= (new currency)
for a pericd of 43 months. 53

Both zdvocates, Mr. Nkamto Hurerwa and Mr. Odimbe, who appeared
before mc in this case addressed m. te a considerable length on
this particular issue of remedies which the plaintiff may be
entitled to rut in this cnsc. lr. Nkambo Mugcrw: maintained that the
plaintiff was cntitled to vicant possessien of the p;emises plus
rent a5 claimed in the plaint and mesne profits of 1,290,000/=.

He arpue! that the defendont is not 2 trespasser but-the plaintiff's
tenant nnl sinc: the defendant w's ©till on the rremises he should
pay the rent still cwing. '

On his j=rt Mr. O0dimic strunly arpucd that no cvidenee
was calles to jrove thrt the Jufendant owed 580,00C/= to the
plvinfiff ~n! no ovildenece wae ~lluced to indieate as to how the
plaintiff came t. that fijure. He further ar-ucd that there wos
no evidence cstablishing the 1+ndlerd/tenint rolaticnship, between

the plaintiff and the defendint na there was nover _any agreemgnt
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between them spelling cut the amount of rent, anl that the Municipal
Council ccntinuel t. coullect ront cven after ta. property had becn
leasel to the plaintiff, In Hr. Cdimbe's view the proper remedy
for the plaintiff woulld have been permanent injunction restraining
the defendant frem occupyin,. the premiscs and the acticn should
have been founded in tresvass, ami thet the nlaintiff's action for
rent and c¢victicn shoull not be maint-ined; he supported this

arpunent with the autherity of the cases of: liayo Drifti Farm Ltd.

v Theuri (1973%) 24 114 =nd Upinda rosts anl Telecommunication v

East African General Insurance (1983) HCB 36. In the altermative

he arguccd that there was nc crus. «f action ns the claim had been
overt-ken ky c¢vents after the uxjirstion of the oripinal lease con
30/10/87. ©Cn the issue cf mesn: ,rofits Mr. Odimbe submitted that
such claim shculd not bLe gronted ns it was net pleaded in the
plaint.

I 311 start with the question ~f 58C,000/= (old currency)
which wua cleimed as rent. 1 wuut express wy opireement with
Mr. Odimbe's coententicn th t no cvidence wae ever adduced to prove
this ameunt or hcw it was reoched. John Behena (PW1) who was
the only witness to testify on tehalf of the plaintiff did not in
his evidence mazke any reference to the defendant owing ts the
plaintiff 580,000/= ns rent. It is not encuch for the plaintiff to
allege in thc plaint that the defendant owes him s© much, that clui?
must Le supported Ly evidence and there must Le scme explanation
as to how the plaintiff came to that figure. It is‘cardinal
principle of our law of evidence thot the plaintiff must fail if he
does nut dischar;e the turden placed upcn him to preve what he claims
(see seecticns 100=102; ¢f th.: bvidlence het). The only basie upcn
which the plaintiff is claiwming rent from the defendant is that
when th. ; laintiff hod the jremiges leasc ! tce him the defendant
outcms ._:nlly bec-ne liztle go pny rent to hime In my opinion that
assumption cnnnct be sustairn. ! here tecsuse it is not known whether

the def-nd-nt's yearly tenudy sgreewent with the.Municipal Council
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was ©till running when the property was loacgel to the plaintiff,
if that teniney wis still o;cr- tive then the ;1:intiff would either
have boen entitlcd te ret the ront which the Jefenlint was paying
to his old lanllori or nesotict. now rent. The matter has been
made werse by the absence of ny picce of evidence Ly the plaintiff
as how much the defendant woo poyin- to the Municiprl Council at the
time the plaintiff had the preporty leased to him. On his part the
defendant s2ys .that he could not pny the plpintiff any rent because
he was confuscd as to whom he was to phy the rent as the Municipal
Council wns 1lso Jdumanding rent from him, this partial admission
for nome payment in itself doecs nut help to prove that the plaintiff
is entitled tn pet what ho is claiming. It is my holding thaf the
Plaintiff hne failed te preve t. the satisfaction of this court that
the cefendant cwes him a sum of 580,0CC/= as clzimed in the piaint.

I ncw turn to the issuc o¢f evicticn of the defendant or

giving of vacant possessiuvn to the pleintiff. 4s I earlier pointed
out in this judgment, Mr. Odim!. wos of the vicw thot the remedy
of eviction w2s nct available t: the plaintiff and he relied on the
two authorities which I have zlrcs!y menticned but which I shall
have to rcfer to later. Bofrre the issue 5f this remedy can properly
Le resolved it is dimpertant to resclve the question of whether the
defendnnt is o trespasser on the j1@intiff's projp«rty. hccording
tc the evidonce of PVl after the bLank hed 'cen allocated the suit
premises, he (FlUl) went =ni irformed the defendant abceut the matter
and wanted to have the defend-pb evieted btut the defendant's agent
refused tu leawe ~lthcugh the cther tenant Matildn Lubanga leff.
There is alsc annexturce "C'" t. the plaint by which thé defendant was
specifically t-1! thnt if he wishe! to remain orn the premises he
had t¢ nep-tinte with the plaintiff bznk bet nce such nepotiation ever
took place. It i3 my considercd oyinicn that the lefendant cempany's
refuenl t. ledve the premises ¢ urle! with failure to pay any ren+
and his contdnu. ! stay on the jremis:s smecuntel to an nct of trespass

this viaew was sharod by Hr. Gdimbe “vhen he su;prested that as the
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defend-nt w2s » trespasser the plaintiff's remely should be for
an injuncticn,

after holldiny that the plaintiff is a lawful leasea of the
suit property n? that tho def nlent compzny is a trespasser upon
that preperty, 1 must ncw procs t + cunsider whether the plaintiff
is entitled to the remeldy of oviction of the defeniant from suit
premises and vacant possession. sccorilins to the arpument of
Mr. Odimbe the plaintiff cannot maintain an acticon for eviction when
the tort is essentially that of trespas e placed much reliance

on the cuses of: Moya Drift Farm Lts. v Theuri (1973) Ei 114 and

Uganda Pusts an} Telecommunicaticns Corperaticsn v kast African

General Insurance 19863 HCB 36, where he said that the court had

held thnt where ~ person hns refused to lecave premises the lease
cannct obtain an wrder for cvietin Lut he ¢in only Le granted an
injunctiune. I have cnrefully reod the twe cases and I must. say
with 21l due respect to thg lenrned counsel th-t hc.did not readl
those twy cases properly. In Huy~'s czse an order of evictioﬁ was '
granted and injuncticn wos ¢niy rranted os an inciliary remedy,
spry (V.F, as ho then was) »n! Gir william Duffus (P. as then‘wnS)
at pages 116 ~n! 117 respectively mphosised that whgre an tenant
refuses to leave jremises the landlord is left with no alternative
but to szek foer ~n opder of gviction ¢r repossession. In that
gase an injunction was only rranted due to the plaintiff's fear
that if it was net so iranted the defendant might continue to

disturt him aven after the evictin c¢rder had teen granted, In
s 1

the case of: Ugonin iosts and lelecommunications Cerjoration (supfﬂ)
this is.what the Court of srpeal fur Ugonda at page 37 had to sa&:
”Whofo the tenant refuses te quit premis:-s after receiving a notice
termin~tin;~ the tenancy, the lanllord has ne aptien except to bring
a suit tu rsciver possessicn frorm the tenant. Th: landlord cannct
obtain ju'.mwent for ejectment ©f the tenant on 2 neskice =f motic»
as this wouli Le n wrong }F‘CLJHPHJ. e where in these two cases

has it Leen mentioned that evioti.n from or repossession of
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premises cannot be obtzined in trespass. In the latter case the
court unly rule:dl cut the procciure of obkteining such a remeédy by
a notice of moticn, Lut in the present cnse the remedy. is belng
scurht by means 51 o suit. lir. Climite's insitence that the:
plaintiff shcull have sucd in trespass fur injungtion is not certainly
supportcd Yy the zsuthorities which he cited, if anything thosé x
authorities zr. only speakin; in favour of the plaintiff getting
the remedy <f vacant possessicn which he:pleaded and prayed -for in

the plaint,

Considerins the dceisicns in the

the ev#dcnca_gn record I feg;_tqat_yyc plaintiff is entitled to
viee:nt posscosion of the suit premises knewn as piptiiqrpbote Avenue/
Republic Street situate at Mbale municipality. An order for
immedinte eviection o¢f the defonlaint, his agents or servants from
the szid premises is accordin-~ly mades © Thet takcs:me to the claim
for mesne prefits ameuntine to 1,29C,00C0/= I 2:¢ not intend to! waste
much time c¢n this particular jeint as it was something cf an

after thourht. The plaintiff 7id nut includé this claim in his
pleadings ‘it just came up durine the ccurse of the hearing of

this casc. I du not see how that glaim can bte intertained without
seriously cffenlimg; the irovisions of crder 6 rule 6 of Civil®
Frocedur: Hulce which require » porty to stick to his pleadings,

I entircly apgree with kr. Glimbe when he says, in his reply. tos

Hr. Mugerwn's sulmission, thit wcsne jrofits should be pleadeds

a simpil~r aprumcnt was urheld ly this court in a recent case of:

kMadatali boyzaeeli Mulji Hudo and 4 others v The Atturney General

(hiih Court Misc:llanecus hyplicaticn No.U6 of 1987 unrcported) .

The claim for mesne profits 1. ace.rdincly rejected nnd that puts

to an end dssue No.d mad londs spe L issue Heold in these proceedings.
Before I =zivapce towszrls the counterclaim which wzs filed
by th: lefendant I find it necesanry to dis of Mr. Olimbe'd

alternitive =sulmissicn which w»- s thot the plaintiff's suit should

Le dismissed, becnuse there is ns eausc.of acticon as the whole

soasd/ 13
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matter hoeo lieen overtaken by v hils in that when the plaintiff's
lease expired on 30/1C/87 he lost interest in th. subject matter of
this case, This suit was fil.d on 13/6/85 according to the record
on thi: file and the original lensce cxpired on 30/10/87 which mecans ~
by the time the suit was filed the plaintiff was in fact entitled
to a causz of action. Accordinrltu t.xh.22 when the original lease
expired it w:s rcnewed effective from 1/11/87 which means that the
plaintiff has been continously the 1awful leasce of the property
from 1/11/82 =nd th-t entitled him to maintzin an action in respect
of that propcrty. Mr. Odimbe's altermative submission in this case
must fail, it is ncccrdingly rejccted. |

I finl this to be an appropri~te moment to deal with the
defendant's counter-claim, whiech ie issue No.b in-these proceedingsy

.

The defsondant in this countorel-ir is substantially seeking for
3 main remedics namely:-

(n) A decl-raticn th:t the plzintiff's acquisition of the
property under dicpule was null ~no veid due to fraud
and undue influencc. _

(b) An order directing the kegistrar of titles tc cancel the
certific-te of titl. issuc! te the plaintiff. This
clanim was however nbondon.d by Hr. Odimbe during the
cecurse of his submiscion.

(¢) General damages under the provisions «f section 186

of the Reopistration of Titles Act.

There is ne doubt thnt tho cleim for 2ll those remedies was
grounded c¢n the defundant’s contention thot the plaintiff obtained
the lewsc by fraud anl undue influence. 1 have 1ealt with the issuc
of undue influuncc and froud ot = rre=t length when censidering
issuc No.1 2nd having found -p th t issuc that therc was no Iwsud
on-tbeupart of-thenplaintiff-br any other yerson I find no legal
basis upon which the defendant con be awarded the remedies prayed

" for in the counterclaims - . e

aprrt from the remedies pr yt‘ for in the gount.rclaim the
Mannging Director of the defendant compaéy while in“court stated that
the corp'nj | s - f q Feo ol 11[;lyingﬁ3C»U boxes of cigérottes

priwprs to Behofs tid theso Pors dere cur, @szd toscurn the
defendisnt 2 commission of 5.0 «hich

T
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came up to 75,000 dellars jor Yo T, Lut becuse the premises were
under dispute n licence could not be issued to him to operate

any business in the same premises. according to him (D«1) the
angency wns given to the defun :nt company in 1963. #iccording

to annextures "B, "C" un! "L' to the written statument of defence
which are letters dated 2/1/61, 11/6/81 and 8/6/82 respectively,
it is quite clear thot by 11/1/83 when the company accepted the
order of 20CC boxes the sam: defendant company was iully aware
that th. premiscs were a sul ject of sale nt any time to anybodye
The defendunt company wazs wholly to blame for having accepted such
an offer without. ascertaining the availability of premises. It
was quite wrong for the defendant's Hanaging Director to assume,
as he did, that the premises wculd automatically be leased or

sold to the defendant company. ot any rate I do not see any

piece of evidence showing thut at the time the plaintiff applied
to have the property leased to him it was within his contemplation
that the defendant company wns involved in such type of business,
I consider such a claim too remote as far as the plaintiff in
this cése is concerned, in fact bty the time the property was
leased to the plaintiff on 1/1/8? the defendant company had not
even embarked on thot sort of business. It is not known why the
defendant did not cancel the order immediately he received the
quit notice from the plaintiff dated 30/3/&4 (annexture "H" to the

written statement of defence). Th. claim for 75,000 dollars

cannot succeed it is accordingly rejected as being too remote.

The finnl outcome of this suit is that judgment is entered
An favour of the plaintiff to the extent that the defendant must
give immeliate vacant possession to the plaintiff in respect of
plot 30 Obote .Lvenue also known as Republic Stréetat Mbale *
Municipal Council en order for the defendant's immediate eviction
is accerdingly mude forthwith. The plaintiff's claims for rent
and mesne profits are rejected for réasona given in this juégment-
The defendant'dsconnterclaim is dismissed. The defendant is to

pay the plaintiff's costs of this suit and counterclaim.

L

V& .o
v
C.M. Kato

Judire

23/2/89.
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