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BEFORE: HON DR. JUSTICE HENRY I. KAWESA

JUDGMENT

This appeal arises fron] the judgment of His Worship Opit Christopher, a Principal

Grade One Magistrate

at the Chief Magistrate’s Court of Tororo at Tororo. The

judgment was delivered on the 14 day of September 2022.

_The respondents sued

the appellants for a declaration that they are the owners of

customary land situated at Gule Village in Lyowa Parish, Lyowa Sub-County,

Tororo District (hereipafter the suit land), general damages for trespass and

inconvenience, a permanent injunction, and costs of the suit.

The 5™ respondent is g biological father to the 1%, 2" and 3" respondents, and a

grandfather to the 4" respondent. He claimed that he was given the suit land to take

care of it sometime in [1964, 1969 and 1982 by its alleged owner, a one Gabriel




Ongwen who thereafter migrated to Buganda. That Gabriel Ongwen authorised him
and the other responddnts to utilize the suit land, and that they built houses thereon
since 1990. That in the|year 1999, Gabriel Ongwen sold the suit land to him and has
been in full possession|of it until he donated part of it in the north to the 1%, 2°¢ e

and 4" respondents, anid also retained a residue in the south.

The facts are that the| 2" appellant is a son to (the late) Gabriel Ongwen, who

according to the 5™ respondent, was present when he purchased the whole suit land

from Gabriel Ongwen.

The pleadings show that the 1% appellant started to openly claim the portion of the
suit land in the north on the 8" of July, 2014; and that the 2™ appellant started doing
the same thing on the gortion in the south in early September, 2014. It is a fact that
the 1% appellant is a dayghter to the late Samwili Malilo and Dolotia Nyafwono. She
alleged that the portion pof the suit land she claims belonged to her father and mother.
That when her father died, the said land was left under the care of a one Erukana
Opendi and her mothen. That after the death of her mother, the said land remained
solely under the care of Erukana Opendi who also returned it to her in 1982. That
between 1982 and 2002, she entrusted Ochieng John to take care of the said land.
Further, that in 2002,| Ochieng John informed her that her neighbour, the 5"
respondent, wanted land to cultivate hence permitting him to allow him use about 2
acres of her land but that in 2008, the 5" respondent ended up taking exclusive

possession of her wholg portion of land by constructing houses thereon.

As for the other portion pf the suit land, the 2" appellant pleaded that when his father
migrated to Buganda irj 1973, he left his land under the care of the 5% respondent
but came once in a whilg to check on his land. That when his father died in 2006, the
said land remained under the care of the 5" respondent until 2008 when Ochieng

John informed him that the respondents had begun constructing houses thereon.
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The appellant counter¢laimed against the respondents on a cause of recovery of land
and claimed a declaration that they are owners of the respective portions of the suit

land, a permanent injunction, general damages, among others.

The dispute was tried|inter parties. The appellants and respondents called six ((6)
witnesses each. The appellants’ witnesses were, Asinde Kevin (DW1), Ochieng
Peter (DW2), Opendi| Valentino Majode (DW3), Ochieng John (DW4), Donato
Opoya (DW5), and Qdoi Joseph (DW6); and the respondents’ witnesses were,
Yowana Obbo (PW1)] Omollo Michael (PW2), Ochwo Micheal (PW3), Oketcho
Dominic (PW4), Okettho Raymond (PW5), and Oketcho George William (PW6).
The trial Magistrate vigited locus in quo, and subsequently rendered a judgment in

favour of the respondents hence this appeal.

Grounds of appeal

I. That the learned|trial Magistrate erred in law and fact when he ruled that the
suit land is the property of the respondents.

2. The learned triall Magistrate erred in law and fact when he failed to evaluate
the evidence pn the court record thereby arriving at a wrong
decision/conclusjon.

3. The learned triall Magistrate erred in law and fact when he ruled that the 5™
plaintiff (Obbo Yowana) rightly acquired interests over the suit land by way
of purchase thereby coming to a wrong conclusion.

4. The trial Magistrate erred in law and fact when he ruled that by the plaintiffs’

occupation of land, they had acquired ownership of the suit land.

The appellants are represented by M/S OPIO PATRICK ADVOCATES &
LEGAL ASSOCIATES; and the respondents are represented by AKETCH & CO.
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