REPUBLIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KABALE

CIVIL APPEAL No. 040 of 2009
ARISING FROM RUK. CIVIL SUIT/LAND CLAIM No. 00 of 2007

ERIC TURYAMUREEBA  ::;:iiiiiviiiiiiiisiiiiiniis APPELLANTS

STANLEY MBAINE i RESPONDENTS

BEFORE HON. MR. JUSTICE MICHAEL ELUBU

JUDGMENT

This was a part heard appeal filed from the decision of the Rukungiri Grade |
Magistrate HW Twakire Samuel delivered on the 26™ of June 2009.

The background to this matter is the appellant sued the respondent for trespass
to land. It is alleged the respondent destroyed and extended the boundary which
was a barbed wire fence on plot 67 Blk 22 Kigezi. A neighbouring plot No. 57
Blk 22 was in possession of the defendant. A dispute over the boundaries had
been litigated over by the elder brother of the respondent and mother of the
appellant in the LC courts who ordered a survey and thereafter demarcated
boundaries. In 2006 the respondent uprooted the existing boundary mark, in
form of the said barbed wire fence and extended it allegedly in pursuit of this
order. He had earlier allowed his animals to graze and eat millet planted on this
part of the land. The appellant was aggrieved and filed this fresh suit.

The land in dispute (Plot 67 Block 22) was in the names of the plaintiff’s late
father. Plot no 57 Block 22 is in the names of the respondent’s brother. Then
there also appears to have been a dispute in the lower court regarding hiring
surveyors to open boundaries to the land. The respondent called a surveyor to
testify who had made the report relied on in the LC Il Court.

The finding of the trial Magistrate was that there was no trespass proved against
the defendant (Respondent), that ownership of the suit land had not been
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proved, that damage to property was not proved and ordered costs to the
defendant (respondent herein).

The appellant being aggrieved filed this appeal. His three grounds of appeal are:

I.  The trial magistrate greatly erred in law and in fact when he held
that the plaintiff had no right to object to defendants witness to act
as a surveyor in opening boundaries and the decision constituted a
miscarriage of justice.

Ii.  The trial magistrate erred in law and in fact, when he ignored to
evaluate the overwhelming evidence that the appellant has the title
to the land in issue and respondent trespassed onto the appellants
land.

When the matter came up for hearing in the High Court on 31% of March 2011,
the trial Judge after listening to Counsel on both sides ordered that:

a. The boundaries of the plots 57 and 67 of Kebisoni Block 22 in
Rukungiri district be opened by the district surveyor, Rukungiri
who would give a detailed report showing where the disputed strip
of land falls or point out whether there are any intersections
between the two plots.

b. The parties would equally meet the costs of opening the boundary
and preparation of the report.

The district surveyor filed the report on the 23 of June 2011. His findings inter
alia were:

- The fence (planted by Mbaine) is in the wrong position. The entire
fence is planted inside plot 67. However according to Mbaine, this
was not intentional as its position was directed by the previous
surveyor who had opened the boundaries.

- The size of the land marked by the fence is 371.84 sq meters which is
equal to 0.037 hectares or 0.09 acres.

The recommendations of the survey were as follows:

1. All other boundaries should be maintained since they are clear cut.

2. The fence planted by Mbaine be shifted to its exact position as
marked on the ground. However this should be done after the court
has heard and determined the case.



3. Plot 67 should be transferred to the names of the administrator
since the registered proprietor is not alive. This should be
undertaken after the dispute.

This suit turned on the alleged trespass by the respondent on the land of the
appellant. From the survey the respondent trespassed on the appellant’s land but
was probably misguided by the previous survey. The surveyor found mark
stones demarcating the two pieces but they had been mislaid and did not
correctly fix the boundary.

This court therefore orders that the fence planted by the respondent (Mbaine
Stanley) be shifted and planted in its rightful position as indicated on the map
attached to the survey report.

The standoff was caused by the wrongful survey carried out earlier. For that
reason this Court orders that each party bear its own costs.

Dated at Kabale this..14%"... of July 2015

MICHAEL ELUBU

JUDGE



