THE REPUBLIC OF UGANDA -

IN THE HIGH COURT OF UGANDA AT KAMPALA
LAND DIVISION MISCELLANEOUS CAUSE NO. 18 OF 2012
MUGABI EDWARD

 VERSUS

1. KAMPALA DISTRICT LAND BQARD
2. WILSON KASHAYA

BEFORE THE HONORABLE JUSTICE S:JA BOSSA
RULING :

The applicant through his attorney John Kakolokombe brought this application for
judicial review under sections 41 and 42 of the Judicaturei Act and rules 3, 4, 5, 6, 7,
and 8 of the Judicature (Judicial Review) Rules SI No. Ll of 2009 seeking for the

following orders;

1. A prerogative order of certiorari be issued against Kampala District Land Board
quashing its decision made against the applicant pn December 19, 2011 in
respect of Plot No. 1-3 Nadiope Street Mbuya Kampalg.

2. An injunction and prohibition restraining the respondents, their officers
employees, agents or any one working under them from executing the said
decision dated December 19, 2011 regarding Plop Nos. 1-3 Nadiope Street
Mbuya-Kampala in as much as it relates to the apphcant.

3. General damages.

The application is supported by the affidavit of John Klkold kombe and the grounds for
the appllcatlon are;

i The applicant is the duly recognized owner |of the suit land /kibanja
comprised in Plot No. 1-3 Nadiope Street Mbuya Kampala having bought the
same from one Haji Mawanda. o

i Several disputes have subsequently arisen pertcnning to this parcel of land
wherein the 2™ respondent has always claimied ownership thereof and
fraudulently acquired a‘lease on the said disputed parcel of land

iii. . The applicant has since filed HCCS No. 898 of 2007 as againg the said 2”d
respondent seeking inter alia cancellation/regtification of the recyuisite
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Applicable law
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"Any person appearing before any administrative official ar body has a right Zo be
treated justly and fairly and shall have a right to apply z‘o a court of law in respect of
any administrative decision taken against hirm or her.”

A decision of an administrative body can only be challenged| before court for illegrality,
procedural impropriety, irrationality and other grounds (See Council of Service Unicons v
Minister for the Civil Service [1985] AC 374). A court befare who an administrative
decision is challenged will review the acts, decisions, and omissions of an administ- ative
authority in order to establish whether they have exceeded orabused their powers.

In his book on Judicial Review of Administrative Action, Hillary Delony Maxwell at p ages
5 and 6 writes as follows:

"udicial review is concerned not with the decision, but the\|decision making pro<ess.
Essentially judicial review involves an assessment of the manner in which a decisicon is
made, it is not an appeal and the jurisdiction is exercised in & supervisory manner, ..not
to vindicate rights as such, but to ensure that public powers are exercised in
accordance with the basic standards of legality, fairness and rationality. ”

Thus in judicial review, a litigant does not come to court to challenge the correctness of
the decision that was made, but rather the manner in which it|was made.

2. Illegality

Illegality has been explained by Lord Diplock in the case of Council of Civil Service
Unions v Minister for the Civil Service [1985] AC 374 thus: )

"lllegallty, by illegality as a ground for judicial review I mean that the decision maker
must understand correctly the law that regulated his decision-making power and rriust
give effect to it. Whether he has or not is par excellence a |justifiable question to be

decided in the event of dispute by those persons the Judge, by whom the Judicial porwer
of the state is exerC/sed “

Michae! Allen, Braun Thompson and Bernadette Walsh in|their book, Cises and
Materials on Constitutional and Administrative Law, also explain what amounts to
illegality as under; '

a. An authority must not exceed its jurisdiction by purpofting to exercise powrers
which it does not possess. | |

b. An authority must direct itself properly on the law.

C. An authority must not use its powers for an improper purpose.
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therefore my ruling that this application is misconceived and is not tenable under
judicial review.

On illegality, the issue here is whether the KDLB exercised paowers that it did not have.

Article 240(1) of the Constitution establishes the KDLB and provides: "There shall be a
district land board for each district,”

Furthermore, article 241(2) of the Constitution provides for the independence of all
land tribunals in the following terms;

"In the performance of its functions, a district land board shall be independent of the
Uganda Land Commission and shall not be subject to the direction or control of ary

person or authority but shall take into account national and district council policy on
land.”

According to Rule 2 of Kampala Capital City (Commencement) Instrument, 2011, “The
" of March, 2011 is appointed as the day on which the Kampgala Capital City Act, 2010,
shall come into force.” 1t is hereafter referred to as the KCCA| Act. Under section 85(1)
of that Act,

- YAl rights assets liabilities and obligations of any entity existing in the Capital City area
immediately before the commencement of this Act are transferred to the Authority or
the corresponding entity under the Authority.”

The KDLB is supposed to act independently of any institution, including KCCA.:

The Constitution also provides for its supremacy over all other laws. In article 2, it
provides,

- "2(1). This Constitution is the supreme law of Uganda and shall have binding force
on all authorities and persons throughout Uganda.

(2). If any other law or any custom is inconsistent with any of the provisions of this

Constitution, the Constitution shall prevail and that other law or custom shall, to the
extent of the inconsistency, be void." ' - .

In the case of 7winobusingye Severino v Attorney General, Constitutional Petition MNo.
47 of 2011, it was held that ... ““here Is no dispute as tg the supremacy of the
Constitution of Uganda, 1995 (article 2). Everybody, including institutions and organs of
. the government are bound and must respect it..” '

It is therefore clear that the KCCA Act must be read subject to all the above
constitutional provisions as the Constitution of Uganda is the gupreme law of Ugandia.
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KDLB is established by the Constitution and until the Const
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Dated this day of June 19, 2013.

for Kampala and the adjacent districts, to provide for the power of the Minister to veto
decisions of the Authority in certain circumstances and for related matters.”

After perusing the KCCA Act, I am satisfied that it was not an Act of Parliament ‘the

sole purpose of which was to amend this Constitution,” Its pre

amble clearly establishes

the purpose for which the Act was passed. Therefore, it could not have amended the

Constitution to bring KDLB under the KCCA, let alone abolig

Counsel for the applicant submitted. That being the legal pq
Counsel for the applicant’s contention that KDLB did not have
the decision of December 19, 2011 given the passing of the KA:
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Taking into account all the above, this application for judicial
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Judge
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Ruling read this . day of July, 2013 by His W
Assistant Registrar, Land Division.
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