IN THR HICH COUXL G TGAFDA AT KAMPALA

CIVIL SUTT N0, 507 OF 1993

B T

ADMINISTRATOR GiNERAL St e iy e PLAINTIFF

JOVIA KORUGYENDC BANDIHO
WILSON KABIKIRA e R N T o o e DEFENDANTS
BEFORE: _ THE HON. MR, JUSTICE G.I1, OLSLIO

RULING:

This application Wés brought by ciamber summons under 0;37
rr.l.'ﬁé) 3 and 9 of the CPR for an order for a temporary
L3

o

injunction to restrain the Plaintiif/Ruspondent from disposing
of,inlany way any propexrty that forns —art of the Estate of the

1ate Emmanuel Bandiho until bthe Aisoessl of the head suit.

<

The application was based on three prounds nsmely:-

(1) that the Respondent has alrcaly edvertised some
property part of the said esiate for sale when his
right to administer the cstate is the subject of dispute

s

in the main suit.

(2) that the Respondent has trepared e distribution scheme
which ccntravenes the provisions of the will of the

deceased Emmsnuel Bandiho,

(3) that the Respondent's invonded Gistribution of the
property of the estate wouvld render the whole suit a

nngatory if it was effecvcd,



The application was supported by wn effidavit of the 1%

defendant/applicant- Jovia Korugye:ndo Handiho, widow of the

deceased. The affidavit is dabed 30/9/9%.

~

When the application was called for hearing before me,
time was 11.C0 a.m. The Respondent or his representative was
not present though there was evidence of due service of the
chamber summons. The affidavit of acfvice dated 1/10/93 by
FPiat Richard Kangwamu shows that the chamber summons was served
on one Ziigira, an assictant \dmisistrotor-General on the 30/9/9%.
He accepted service and made an cundorscment. I am satisfied wiﬁ
the service as revealed by the afficivit of servieceg, The service

was proper and effective.-

But there was no explanation Tor the sbsence of the Respon-
dent or of his representative when the cpplication was called for
hearing. By 11,00 a.a, the Respondent or his representstive cou-
1d have been able to reach the Hizh Court premices even if
he walked from his office at Parlimeniory Building. Alternat-
ively he could have even rung the anﬁatrar of this court to
explain his difficulties if any, recording bis coming to court
for this case. None of these stens o8 vaken. Perhaps the

Respondent did not see that as neceosory. Thet kind of attitude

is nof at 2ll helpful to my bhodv.

In these circumstances I found o justification for
ad journing the case., ©So I allov:d ..plicstion by counsel for
the applicant to proceed experte., !'ne upplication was therefore
heard experte.

Tﬁe back ground of the applic..lon is ee follows:~ The -
administrator;General‘had applied For ;rant of Letters of

Administration of the Estate of the l.oGe Emmenuel Bandiho who,



according tc the administrator-Gencxdl died intestate. However,
the widow of the deceased lodged « covasat objecting to the grant
of the letters of Administration of tho Estate of her late husband

to the administrator-General on %t 2ll:zed ground thet her deccoo-

ased husband did not die inbtestates Phat he left a8 will in whiczh

(6]

he appointed her the execcutress .nd {irected how his properties

should be distributed.

Following the disvpute, the idminisbtrat-r-General filed the

-

head suit naming the caveators as th

D

defendante. They sre

the applicants in this application.

While the above suit is still ending, the administrator-
General advertised in the New Vision liowspeper of 14/9/93% for
sale properties which form paft ol uirc cstate of the leoter Emmanuel
Bandiho. (Annezure 'A' to the suiporiing affidsvit). He 3lso
drew a scheme for distributing Uhe liLote to the benificiaries.

(Annexure "DD").

The applicants opposed the owe, ‘They sre of the view that
the proposed sale is 2 threat (o "7 gictus cuo of the estate
and that the distribution scheme .. & coatrery to the will which
the decessed left. That if execuiaod ~ould smount to waste of the
estate. They accofdingly filed this amnlicetion for a temporary
injunction to restrain the Resnondcns from disposing of the

estate in any way until the main aviy wios hesrd and determined.

037 r.1. (a) of the civil +rocacure Rules empowers this court
+0 grant a temporary injunction vo :rcscrve the status cus of

property which is in dispute in a suibt ond is in danger of being

=

Wasted, damaged or alienated by wny wxty to the =suit.



— g -

rhe following are the established winciples applicable in

determlnlng apprlication for a temporaory injunction:-

o

(1) the applicant must show a nrimn focie cese with a

likelihcod of his success in the head svit,

(2) that the applicant will suffer irrcporsble damage if
the ingunction Zvagot granted, That ié that he is
likely to suffer damages whiclh cuil not be ade~uately
compensated by payment of aam. ez if the temporary

injunction was refused, ‘

(3) where' the court is in doubt 8 Uo vhether the applicant
was likely to suffer irrenirablce domages, 4t is to
decide the gpplication on the Dolonce of convenience of
the parties. - That is whethor e adplicant would suffer
more inconvenience if the Temworcry injunction was refused

than the Respondent woulh if Uho temporary injunction

was granted.

(See 9iela y5, Cazsmana Brown % Co, Iiud. (1973) EA 358),

In the instant case, the supportin; affidevit established
that there is a serious issuc between the‘pdrties in the head
suit to be heard and determined. Ta~y Uhere is s ikelihood of
the applicant's success in thet head suil. As a widow of the
deceased, the lst Applicant has the »i; i o the el2im of the
administration of the estate of Lo L-l¢ lusbhend., Secondly there
is evidence of an existence of a will :in wlich thé deceased
appointed the 1st defendant/Applicant Ul:¢ cxecutress snd directed
how his Properties should be distribuiz. Phose issues 2re pending

in the head suit. The publication by ihe Respondent in the News-—



paper for male, properties whiéh Torm part of the estate while
the issue of his right to adminiéﬁcr the estate was still pend-
ing before the court is unfair qzé 0888 8 threatlto the safety
~of the properties, Further the izsvu@nce by the Respondeﬁt of

a digtribution scheme of the est. ic wen his right to administer
the estate was still pending ond Thwen there is an allegation of
an existence of a will does not oxr, vrxr well. %hat is the hurry

for?

I think the underlining principle governing the determina-
tion of an applieation for a terioranw injunction must ultima-~-
tely be on the basis of fairness, jusiice and common sense
in relation to the whole issue of Tacus cnd law which are
relevant. In this cases, the allegﬁuzoL of the existence of
a will in which the deceased alle cily cpprointed the first
applicant the executress anl dirmecied how his properties should
be distributéd can not be ignored, It must be investigated.
And this investigation can be doxe o5 Ghe hesring of the main
suit, In the meantime the provercics that form part of the

estate must be intact.

There appears to be no comnellin: resson for the administe
rator—GeneraL to hurry in attenpuing Lo dispose of some of the
properties which form part of Uhao estste when the lssue of his
right to administer the estate wos 56111 pending in the main
suit. The sale of the properties ond The execution of the
provected distribution scheme woull render the pending head

suit unnecessary. Would there be any fairnees let dlone justiee?

In those circumstances the anlicants are 1ike1y to suffer

more ineonvenience if the temnorery injunction was refused,



In my view this is a proper case n we.ich to grant a temporary
injﬁnction to presérve the stabus <uo until the main suit. is
heard and determined. ‘For the reasous pivén above the applica~
tion is aliowéd and the temporary iunjunctien is granted'as

prayed,

G.M. OKELLO
JUDGE.

7/10/93

Ruling:delivered in the plesencc of I'vr. Kengwamu for the

Applicant Mr. Ddungu -~ Couxmt Clerk,

G.M, OKELLO
JUDGE.

7/10/93
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