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Section 27(1) of the Civil Procedulre Act Cap 71 provides that:

“Subject to such conditions Iand limitations as may be prescribed, and to
the provisions of any law for the time being in force, the costs of and
incident to all suits shall bie in the discretion of the court or judge, and
the court or judge shall havJe full power to determine by whom and out
of what property and to what extent those costs are to be paid, and to
give all necessary directions|for the purposes aforesaid.” Emphasis mine.

The general rule is that costs follow the event. This means that an award of costs
will, generally, flow with the event, that is to say, the result of the litigation. A
successful party is entitled to costs of the suit, unless the Court, for good reason,
orders otherwise. (See Kwizera Eddie v Attorney General, SC Const. Appeal No.
01 of 2008). The unsuccessful party will usually be required to pay the successful
party’s costs of the proceedings and courts will only depart from this rule if some

special circumstances are shown to exist. (See Candiru Alice v Amandua Festo
&2 Ors, HCCS No. 19 of 2014.)

Since the successful party is usually entitled to costs, the Court must have good
Justification for denying him or her{¢osts. For that reason, the unsuccessful party
seeking to be absolved of liability [to pay the successful party’s costs bears the
burden of proving special circumstances which relieve him of that liability. He or
she has to persuade the court that fthe particular facts and circumstances before
it warrant the issuance of an orddr absolving him or her of liability to pay the
successful party’s costs. (See Candjru Alice v Amandua Festo & 2 Ors (supra)).

In the instant application, the Applicants were the successful parties in the main
suit and, ordinarily, they should be{ allowed to recover the costs they expended
to fight off the suit. Whether or not the Applicants should be awarded the costs
of the main suit depends on whether or not there are special circumstances
justifying the denial of costs. Thesg special circumstances depend on the facts
of each individual case and could|include misconduct in the course of the
litigation by the successful party or any other legal impediment.

Counsel for the Respondents raised a legal impediment that could restrain Court
from awarding the costs of the main|suit to the Applicants. They argued that the
Court is now functus officio on the main suit after the same was abated without

an order for costs. As a general rule, as soon as judgment is pronounced by a
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