
5 THE REPUBTIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPALA

(coMMERCTAL DlvrSrON)

I ISCEttANEOUS APPLICATION No. 846 Ot 2021

(ARISING FROM TAXAIION CAUSE No. 00I Ot 2O2O)

(ARISING FROM CAD/ARB/No. 24 Ot 2020 AT CADER)10

l /s MUSHABE, MUNUNGU & CO. ADVOCATES

VERSUS

APPTICANT

15

20 lntroduction

This opplicoiion wos brought by Nolice of Motion under Article 28 of the
Constilution of the Republic of Ugondo 1995 (os omended), seciion 98 of the Civil

Procedure Act Cop 71, ond Order 9 Rule l8 of the Civil Procedure Rules Sl 7l-l,
where the Appliconl seeks for orders lhoi:

l. An Order selting oside the dismissol of Toxolion Couse No. 001 of 2020 doth
issue.

2. An Order for reinstotement to restore the suit doth issue to heor the toxotion
couse No. 001 of 2020 ond be delermined on its merits

3. Costs of the opplicotion be provided for.

30 Focts

This opplicotion is supported by the offidovil of Dr. Dovid Gureme Mushobe

deponed in porogrophs l- 19, o Senior Portner ot M/s Mushobe, Munungu & Co.

I. RAYMFIELD UGANDA LIMITED

2. MUSA KAKANDE
3. ENG.SSEBAMATA RICHARD

1

RESPONDENTS

BEFORE: HON. IADY JUSTICE SUSAN ABINYO

RUTING



5 Advocoles, on Advocote of the High Court, ond subordinote Couris thereto, ond

Counsel in personol conducl of Toxolion Couse No. 00,l of 2020, which wos

dismissed on llth Morch, 2021 by His Worship Elios Kisowuzi. The grounds ore

summorised hereunder:

i. Thot the Portners ot M/s Mushobe. Munungu & Co. Advocotes hod
engoged the Respondents together with Counsel Nsubugo Chorles of M/s

Muwemo & Co. Advocotes with o view of settling lhe motter oul of Couri.
ii. Thot on lltt Morch 2021, Counsel for the Appliconl hod two motters for

conferencing ot the Court of Appeol lo wil I ) Rwehuto Stephen & Others

Vs Tumwijukye Mpirirwe& Others, Civil Appeol No. ll4 ot 2020, ond M/S

Boshosho & Co. Advocoles Vs Tumwijukye Mpirirwe & Others, Civil Appeol
No. 59 of 2020, scheduled for I l:00om, which wos the some time the
Toxotion couse hod been fixed for heoring.

iii. Thol Counset for the Applicont ogreed wiih Counsel for the Respondents
thot ihe lotter oppeors before His Worship Elios Kisowuzi ond informs Couri
obout lhe progress of the negotiotions, ond seeks for on odiournment since

Counsel for the Applicont wos hondling two coses ol the Couri of Appeol.
iv. Thot Counsel for the Respondents intentionolly misled Courl

notwithsionding the ogreement between Counsel for the porties herein,

which misinformolion led to the dismissol of the toxotion couse before H/W

Elios Kisowuzi.
v. Thot the Appliconl conlinued in tolks with the Respondents under folse

informolion thoi the Toxolion couse hod been odiourned whereos nol, ond
thot the Respondent's withholding of the informoiion coused the Court to
erroneously dismiss the motter to the detriment of the Appliconl's interest,

which Counsel for the Applicont discovered on 2nd June, 2021 os he wos
lollowing up to hove lhe motter fixed for heoring.

vi. Thol there is sufficient couse to set oside the dismissol ond reinstote the
loxotion couse, ond thoi the gronling of this orders sholl not prejudice lhe
Respondents.

vii. Thol it will serve the interest of justice thot the opplicotion is gronled.

The Respondent's did noi file on offidovit in reply.

R resen lo ti

The Appliconl wos represenled by Counsel Dovid Gureme Mushobe of M/s

Mushobe, Munungu & Co. Advocotes while Counsel Nsubugo Chorles of M/s

Muwemo & Co. Advocoies ond Solicitors represented lhe Respondeni.
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5 lssues for determinotion

Counsel for the Applicont filed writlen submissions os directed by lhis Court, ond
fromed ihe issues for determinolion os follows:

l. Whether the Applicont wos prevented by sufficient couse from oppeoring
when Toxoiion Couse No. 001 of 2020 wos colled for heoring?

2. Whol remedies ore ovoiloble to the porties?10

The term "sufficient couse" depends on the circumstonces of eoch cose ond
must relole 1o the inobility or foilure to toke o porliculor step in time. (See lhe cose
ol Florence Nobolanil ys Noome Zinsobedde SC Civt'l Applicolion No. 5 ol 1997)

From the obove definilion, it is my understonding lhol the phrose "sufficient

couse" is thot reoson(s), which the Court moy consider opproprioie in lhe given

circumstonce(s) of the cose before it, where o poriy foils lo oct within the period
prescribed by low; lt is therefore relotive, ond con only be delermined on o cose
by cose bosis.

ln the insioni cose, it wos the evidence of the Applicont thot they hod ogreed
with Counsel for the Respondents thot ihe lotler oppeors before the Registror, ond
seeks for on odjournmenl since Counsel for the Applicont wos oppeoring before
the Court of Appeol on two motters ol the some lime lhe toxotion couse wos

fixed for heoring before the Registror. The Applicont ottoched Conferencing
Notices for Civil Appeol No. l l4 ot 2020 in respecl of Rwehuto Siephen & Others

Vs Tumwijukye Mpirirwe& Others, morked Annexture "A", ond Civil Appeol No. 59

ol 2O2O in respect of M/S Boshosho & Co. Advocotes Vs Tumwijukye Mpirirwe &

Others, morked Annexlure "8".

ln oddition, il wos the Applicont's evidence thot ihey only leornl of the dismissol

of the toxotion couse, ond thot it wos due to the informotion withheld by Counsel

for the Respondents, when they were following up with Courl to fix the motter for

heoring.

The proposition of low is thol, whoever olleges o given foct, ond desires the Courl
lo give judgmenl on ony legol righl or liobility dependent on the exislence of ony
foci, hos the burden 1o prove thot foct unless, il is provided by low thot the proof
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5

I hove looked ot the soid Conferencing Nolices, ond find thot the time in which

the motters were fixed for scheduling is nol indicoled. llherefore find thot the

Applicont hos not proved thot the soid motters in the Court of Appeol were fixed

ot the some lime, when Toxotion Couse No. I ot 2O2O, before the Leorned

Registror wos colled on for heoring on I 'l't' Morch, 2021 .

For reosons obove, I find thot Applicont hos not odduced ony evidence to prove

thot they were prevented by sufficienl couse from oppeoring before the Leorned

Registror in Toxotion Couse No.1 ot 2020, when il wos colled for heoring on IIh
Morch, 2021.

The onswer is therefore in the negolive.

lssue No.2: Whot remedies ore ovoiloble?

This Courl hoving found issue (l) obove in the negoiive, further finds thot this

opplicotion locks merit.

Accordingly, this opplicolion is dismissed with no order os to costs.

Doted, signed ond delivered electronicolly this I I'h doy of Jonuory.2023.

[',*'
h

SUSAN ABINYO

JUDGE

11/01/2023
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of thot foct sholl lie on onother person. (See seclions l0l ond 103 ot the Evidence

Aci Cop 6)


