
5 THE REPUBTIC OF UGANDA

IN THE HIGH COURT OF UGANDA AT KAMPATA

(coMMERCrAr DTVTSTON)

i ISCEttANEOUS APPIICATION No. 1269 Ot 2020

(ARISING FROM ARBITRATION CAUSE No. I I OF 2020)

CHRISTIAN COUNSETTING FELTOWSHIP APPLICANT

VERSUS

IBINONGA CONSTRUCTION & GENERAT MERCHANDISE RESPONDENT

BEFORE: HON. LADY JUSTICE SUSAN ABINYO

RUTING

lniroduction

This opplicolion wos brought by Chomber Summons under section l2(3) of the
Arbitrotion ond Conciliotion Act, Cop 4 ond Rules 7(l) ond l3 of lhe Arbitrotion
Rules, where the Appliconl seeks for orders thot:

l. The Arbitrol oword mode in CAD/ARB 3 of 2019, be set oside.
2. Costs of the opplicotion be provided for.

Focts

This Applicotion is supported by the offidovit of Poul Byomo Byobogombi one of
the Appliconl's Consultonts on the project; the subiect of orbitrotion, deponed in
porogrophs l-13, in which lhe grounds ore summorized os follows: -

i. Thot the Arbitrotor wos oppointed by the Executive Director of the Centre
for Arbitrotion ond Dispule Resolulion in controvention of the Arbitrolion
ond Concilioiion Act.

ii. Thot the Respondeni os o porty to the Arbilrotion Agreement wos under
some incopocity, ond thol lhe Arbitrotion Agreement is not volid under the
Lows of Ugondo.
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5 iii. Thot the oword deols with o dispute not contemploled by or tolling within

the terms of reference or contoins o decision or motters beyond the scope

of ref erence to orbitrotlon.
iv. Thot the oword wos procured by corruption, froud or undue meons, ond

thot there is evident porliolity or corruption.
v. Ihoi the oword is not in occordonce wiih the Arbitroiion ond Conciliotion

Act.

The Respondent opposed this opplicotion in on offidovit in reply deposed by

Lokico Potrick the Proprielor of the Respondent. in porogrophs l-19, ond

summorised os below:
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Thot he hos been odvised by lheir Advocoles M/s Ajju, Boleese, Boziroke

Advocoies, which odvise he verily believes to be true os follows: -

Thol this opplicotion is frivolous, vexotious ond boned by low, os such it

should be dismissed;thol the soid Poul Byomo Byobogombi hos never been
o consultont on the project subjecl lo Arbilrotion, ond the oppointed
consultont wos Soleco Construclion Co. Ltd os seen in o copy of ihe
oppointment letter olloched, ond morked Annexlure "A".
Thot the Applicont duly poriicipoled in the process of oppointment of ihe
soid Arbilrolor, ond the whole orbilrol proceedings, os such they ore

estopped from chollenging the Arbilrotors' oppointmeni.
Thol the Applicont hos not roised sufficient grounds to set oside the orbitrol
oword; the offidovit of Poul Byomo Byobogombi is orgumentotive ond
should be struck out.
Thot the Instont opplicotion hos been filed out of time, ond should be
dismissed with costs.

n

The Appliconi wos represented by Counsel J.B Byomugisho of M/S J.B Byomugisho

Advocotes, while the Respondent wos represented by Counsel Munyonezo

Doniel of M/S Ajju, Bolesse, Boziroke Advocoies. Counsel for the poriies herein,

filed written submissions os directed by the Courl.

Counsel for the Respondent roised three preliminory objections in their

submissions, which this Couri sholl resolve before delving into ihe merils of the

opplicotion. The preliminory objections ore os follows;

'I . Thol Miscelloneous Applicotion No. .]269 ot 2O2O orising from Arbilrolion
Couse No. ll of 2020 is boned by low, hoving been filed out of lime, ond
os such should be dismissed wiih cosls.
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5 2. Thot ihe offidovit in suppori of Miscelloneous Applicotion No. 1269 ol 2020
orising from Arbitrotion Couse No.ll of 2020, hos been sworn by on
unouthorized person without the express outhoriiy of the Applicont, ond os

such should be slruck off the record.
3. Thot the offidovit of Poul Byomo Byobogombi is orgumenlotive, ond os

such should be slruck out.

Determi ft tmtn ints of low
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I hove considered the submissions of Counsel for the porties herein, ond the coses

cited 1o find os follows: -

Following the decision in Mohommed Mohommed Homid Vs Roko Conslrucfion
tt4 SC Civil Appeol No.0l4 of 2015, which is binding lo this Courl, cited by
Counsel for the Respondenl, the Leorned Jusiice of the Supreme Court observed
lhot the Leorned AuthorSS Edgorin Sfotule Low 7tn Edn/ Sweei ond Moxwell l97l
ot pg 225 wrole'.

"A schedu/e is os much os port of the siotute ond in os much os on enocfment os

ony other porl, bul if ony enoctment in o scheduie controdicts on eorlier c/ouse
prevoils ogoinsl lhe schedu/e. As o genero/ rule, Forms in schedules ore inserted
merely os exomples ond ore only to be followed implicitly so for os lhe
circumslonces of eoch cose moy odmit. ConsequentlY, it moy somefimes
hoppen lhot there is o confrodiclion between lhe enoclment ond the form in the
schedule. ln such o cose. it would be quile controry lo the recognized pinciples
upon which Courfs of Low consfrue Acts of Porliomenf to resfroin the operotion ot
on enoclmen t by ony reference to lhe words of o mere f orm given f or
convenience soke in lhe schedu/e."

The Court wos in ogreement wilh lhe Leorned Author, ond held thot Rule 7 (l)
connot prevoil over section 3a(3) of the Arbitrotion ond Conciliolion Act.

lhove looked ot the oword doted 2lst September,2020, morked Annexlure "D"
to the offidovit in support of the Chomber Summons, ond in porticulor the lost

senience which reods:

"This ruling super cedes the ruling delivered on Ihe 27th of August, 2020."
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No. l: Thot Miscelloneous Applicotion No. 1269 of 2020 orisino from Arbitrotion
Couse No. I I of 2020 is boned bv low. hoving been filed out of time. ond os such

should be dismissed with costs.



5 Unfortunotely, the ruling which wos delivered on 27th August, 2020 wos not

ottoched for eose of reference by this Court.

I om unoble to ogree with the submission of Counsel for the Applicont thot the

second oword wos illegol, ond of no effect becouse the Arbitrotor indicoted thot

the ruling super cedes the ruling delivered on the 27rh of August, 2020, without

moking ihe uncorrecled errors.

For reosons obove, I find thot this opplicotion to sel oside the oword mode on 2lsl

September, 2020, conlrovenes section 34(3) of lhe Arbiirotion ond Conciliotion

Acl (hereinofter refened to os the "Act"), since it wos filed on 30th December,

2020, otter the period of 30 doys prescribed by the Act, hod lopsed from the dote
of lhe oword.
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This Court therefore, finds thol lhis opplicolion is incurobly defective. (See Mokulo

tntemolionol Ltd Vs H.E Cordinol Nsubugo ond Anor, Civil Appeol No. 4 ol l98l),
ciled with opprovol in Mohommed's cose obove.

No.2: Thol the of fidovil in suppori of Miscello ne ous Aoplicotion No 1269 ol 2020

20 n tn from Ar ti n use No.l h s been n n u lh ori

ithout th ess oulhority of the Appliconl, ond os such shou dbe
k off the reco
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Order 3 Rule I of the Civil Procedure Rules, Sl 7l- 1 provides os follows: -

"1. Appeoronces, elc. moy be in petson, by recognized ogenl or odvocole

"Any opplicotion lo or oppeoronce or oct in ony courl required or outhorized by

the low to be mode or done by o porty in such court moy, excepl where

otherwise expressly provided by ony low tor the time being in force, be mode or

done by the porty in person, or by his or her recognized ogent, or by on odvocole
duly oppoinled to oct on his or her beholf; except thot ony such oppeoronce
sholl, if the court so direcls, be mode by the porty in person."30

ln ihe inslont cose, the offidovit in support of ihis opplicoiion hos been deposed
by Poul Byomo Byobogombi, ond under porogroph I lhereof, his credenliols ond
role os one of ihe Applicont's consultonts ore stoted, without meniion of ony

express oulhorisolion by ihe Applicont Compony.
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5 The well-esloblished principle is thol on offidovit is defeclive by reoson of being
sworn on beholf of onother, withoul showing lhot the deponent hod the outhority
of lhe other. (See fhe cose of Mokerere University Vs Sf. A,lork Educotion lnslilule
& Olhers, HCCS No. 378 of 1993)

lom fully persuoded by the decision in Mosoko leo Esloles Lld Vs Somolio
(Kigonjo) Ieo Eslole Lld & Anor HCMA 505 ol 2004 (orising from HCCS No. 539 of
2001), ciled by Counsel for the Respondent, on the proposition of lhe low lhot for
on oction to be brought by o compony ond in the nome of o compony, o
resolulion musl be filed outhorizing such oction.

ln the given circumstonces of this cose, I find thoi the offidovit deponed by Poul

Byomo Byobogombi os one of the consultonls in the Appliconi Compony, wos
withoul ony express oulhority of ihe Applicont Compony, ond conlrovenes Rule

I of Order 3 of the Civil Procedure Rules Sl 7l-1.

20 No.3: Thot the offidovit of Poul Bvomo Bvobooombi is oroumentotive. ond os such
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should be struck out.

"3. Motlers to which offldovits sholl be confined

(l ) Affidovits sholl be confined to such focts os the deponent is of his or her
own knowledge to prove, except on interlocuiory opplicotions, on which
stotements of his or her belief moy be odmitted, provided thot the grounds
ihereof ore stoted.

(2) The cosls of every offidovil which sholl unnecessorily set fourth motiers of
heorsoy or orgumentotive motter or copies of or exirocts from documents
sholl, unless the couri otherwise directs, be poid by ihe porty filing the
offidovit."

I hove looked ot porogrophs 6,7, I ond 9 of the offidovil in support of the
opplicotion, which ore olleged by the Respondeni io be orgumenlotive, ond find
thot the soid porogrophs ore prolix, ond orgumeniotive; the deponeni simply

orgues the cose, ond does not stote precisely the evidence 10 be relied upon in
support of the opplicotion.
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For reosons obove, the offidovit in support of this opplicotion deposed by Poul

Byomo Byobogombi is hereby struck out.

Order l9 Rule 3 of the Civil Procedure Rules Sl 71-1 provides thot:



5 ln the result, I find ihot the soid porogrophs 6,7,8, ond 9 of the offidovit in supporl

of this opplicolion ore non-compliont with the Low, os provided under Order l9

Rule 3 of the Civil Procedure Rules Sl 71-l obove.

I om fortified in my finding obove, by the Supreme Court decision in Mole H.

Mobhizi K Kiwonuko Vs fhe AllorneY Generol, Misc. Applic. No.7 of 2018(Artsing

lrom Conslitulionol Appeot No, 2 of 2018), where the court struck out the offidovit

of the Applicont, which wos prolix, ond non-compliont wilh the provision of Order

l9 Rule 3 ol the Civil Procedure Rules.

This Couri hoving found the three preliminory poinis of low obove in the

offirmotive, ond consequently slruck out the offidovit of the Applicont in support

of this opplicotion, furiher finds thot this opplicotion is incompetent withoul on

offidovit in supporl lhereto.

Accordingly, this opplicoiion is dismissed with no order os io costs.

Doted, signed ond delivered electronicolly this I I th doy of Jonuory ' 2023.
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