
THE REPUBLIC OF UGANDA

IN THE HIGH COURT OT UGANDA AT KAMPALA

(coMMERCTAL DTVTSTON)

MISCEtLANEOUS APPLICATION No. 1452 Ot 2021

(ARISING FROM CIVIL SUIT No. 76 OF 2018)
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ARIONG JOSEPH OOEA

VERSUS

I. CHARLES ANGINA
2. DIAMOND TRUST BANK (U) LIMITED

BEFORE: HON. LADY JUSTICE SUSAN ABINYO

RUTING

This opplicotion wos brought by Notice of Motion under Order Vl Rule l9 of lhe
Civil Procedure Rules Sl 7l-1, ond sections 96,7911)(o), ond 98 of the Civil
Procedure Act, Cop 7l, where the Applicont seeks for orders lhot:

l. The Applicont be gronted enlorgement of time within which io oppeol
ogoinsi the owords of Hon. Justice Dovid Wongulusi in Civil Suit No. 76 of
201B.

2. Costs be in the couse.

Focls

This Applicotion is supported by the offidovit of Ariong Joseph Odeo the
Applicont deposed in porogrophs l-15, in which the grounds ore stoted os follows:

Thol o Decree in Civil Suit No. 76 ot 2018 wos possed on the 5rh doy of
Morch, 2021 by His Lordship Justice Dovid Wongutusi, ond the ln ond 2nd

Defendonts were ordered to poy lhe Plointiff generol domoges of UGX
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5 300,000,000 in proportions of 2/3 lo be poid by the I st Defendonl, ond 1/3

to be poid by the 2no Defendonl. Thot the lsr ond 2nd Defendonls were
ordered lo poy the Plointiff UGX 100,000,000 os exemplory domoges. Thot

the Appliconi is nol opposed lo the findings of the Court but the
excessiveness of lhe oword of domoges given to the Ploinliff .

Thot hoving been dissotisfied wilh lhe excessiveness of the oword, he

instructed ond portiolly focilitoted Niwogobo Froncis Advocotes to
proceed, ond lodge on oppeol which they were supposed to commence,
ond in lhe spirit of setllemenl, he olso instructed his oiher Lowyers E.

Womimbi Advocotes & Solicitors lo negotiote for on omicoble seltlement
with the l'1 Respondent.
Thol the oplion of on omicoble seltlemenl foiled, ond when he conlocled
Niwogobo Froncis Advocotes for on updote of the oppeol, Counsel
Niwogobo wos not forthcoming. Thol he reolised thoi the oppeol hod not
been lodged hence this opplicolion.
Thot he hos been odvised by his Lowyers E. Womimbi Advocotes &
Soliciiors. whose odvice he verily believes io be true thot ihe conduct or
misioke of o lowyer should not be visited on o client, ond thot he hos since
withdrown instructions from Niwogobo Froncis Advocotes. ond instructed
E. Womimbi Advocotes & Solicitors lo proceed with lhe oppeol hence this

opplicotion for enlorgement of time wiihin which to file on oppeol.
Thol this opplicotion hos been brought without unnecessory deloy, ond
sholl not couse ony injustice to the Respondenls.
Thot it is in ihe interesi of justice thot this opplicotion is gronted.
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The lsrRespondent Chorles Angino deposed on offidovit in reply in porogrophs l-
14, but briefly thot:

.

He hos been odvised by his Lowyers M/S Simon Tendo Kobenge Advocoles
whose odvice he believes to be true thot the instont opplicotion is

incompeleni ond should be struck out with costs.

This opplicolion hos been filed ten (10) months since judgment of the Courl
wos possed, ond the Applicont is guilty of dilolory conduct.
There is no sufficieni couse upon which lhis Court con gront the Applicont
enlorgement of time wiihin which to oppeol, ond thot it is in the interesl of
justice thol this opplicotion is dismissed with costs.
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5 The Applicont deponed on offidovit in rejoinder in porogrophs l- B, in which he
reiteroted the overmenls in the offidovit in suppori of the opplicotion, ond stoted
further thot he is owore thol on oppeol or intent to oppeol is nol o bor to
negotiotions for on out of Court setllement.

Representolion

The Applicont wos represented by Counsel Emmonuel Womimbi of M/S E.

Womimbi Advocotes & Solicilors while Counsel Simon Tendo Kobenge
represented the lsr Respondent.

The 2no Respondent wos represented by Counsel Mukiibi Semokulo, who informed
Court during the heoring of this opplicotion thot they do not inlend to oppose this

opplicotion.

Counsel for the I sr Respondeni informed Court lhot they intend 1o roise preliminory
poinls of low, ond this Court gove o schedule to Counsel for the l'1 Respondent,
ond Counsel for the Applicont to file written submissions hence lhis ruling.

I . Whelher this opplicotion is incompetent?
2. Whol remedies ore ovoiloble?

Counsel for the l sl Respondent roised preliminory points of low os follows:

(l ) Thot the inslont opplicotion is incompeient, ihe some hoving been issued

on the 3rd doy of December,2021 , ond expired on the 24th doy of
December. 2021 , ond wos outomoticolly dismissed without notice.

(2) Thot the insionl opplicotion is o nullity, lhe Appliconi connot omend on
olreody expired Noiice of Molion.

(3) fhot the insionl opplicotion is incurobly defeclive, the some hoving been
brought under the wrong low, ond ihol this Couri does not hove.iurisdiction
to gronl the orders sought.

(4) Thot the intended omendment introduces o new couse of oction, os the
proyer sought in the former opplicolion wos for leove to oppeol, ond this

hos chonged to extension of time wilhin which to file o notice of oppeol.
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5 Dec ision on the oreliminory points of low

10

This Court will first consider lhe 4th preliminory point ol low roised by Counsel for

the lst Respondeni, ond the submissions on record to find os below:

(4) Thol the intended omendmenl introduces o new couse of oction, os the
proyer sought in the former opplicolion wos for leove to oppeol, ond this hos

chonged lo extension of time wilhin which lo file o notice of oppeol.

Order 6 Rule l9 of the Civil Procedure Rules, Sl 7l- I provides thot:

15

19. Amendmenl of pleodlngs

"The couri moy, ol ony stoge of the proceedings, ollow either porty lo olter or

omend his or her pleodings in such monner ond on such terms os moy be just,

ond oll such omendmenls sholl be mode os moy be necessory for the purpose of
delermining the reol queslions in controversy between the poriies."

The principles thot hove been recognized in the exercise of discretion in ollowing

omendments ore thot: -

l. The omendmenl should not work injustice to the olher side. An injury ihot
con be compensoied by costs is not treoted os on injuslice.

2. Multiplicity of proceedings should be ovoided os for os possible. ond oll

omendments which ovoid such multiplicity should be ovoided.

3. An opplicotion which is mode molofide should not be gronied.

4. No omendment should be ollowed where it is expressly or impliedly
prohibited by ony low (For exomple limitotion octions).

/See Goso lronsporl Services (8us) Lld V Morlin Adolo Obene 5C Civil Appeol No.4

ol 199411990 - 19941 EA 88 ol pg.96l, cited by Counsel for the I s1 Respondent.

ln lhe insiont opplicotion, the Applicont hod filed o Noiice of Molion with the
Courl Registry on 2nd November,2021, seeking for orders thoi the Applicont be
gronied leove to oppeol, ond thoi cosls be in the couse. On l71h Jonvory,2022,
ihe Applicont filed on omended Noiice of Molion, seeking for orders of
enlorgement of time wilhin which to oppeol.

ln the given circumslonces, ihis Courl finds thol the couse of oction in the
omended Notice of Motion chonged to on opplicotion for enlorgement of lime
within which to oppeol from ihe previous couse of oction of leove to oppeol.
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5 I ogree with the submission of Counsel for the lsr Respondent thot this opplicotion
hos not been mode in good foith.

This Court will not delve into the other preliminory points of low roised obove, by
Counsel for lhe I'r Respondent.

m res or ovoilo bl

This Court will invoke its inherenl powers under seclion 98 of the Civil Procedure

Acl, Cop 7l to moke such orders os moy be necessory for the ends of .iustice.

Accordingly, this opplicotion is struck out for introducing o new couse of oction.

Costs of this opplicotion sholl be borne by the Applicont.

It is so ordered.

Doted, signed ond delivered electronicolly this I lth doy of Jonuory,2023.
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