
THE REPUBLIC OF UGANDA
IN THE HIGH COURT OF UGANDA AT KAMPALA

COMMERCIAL DIVISION
MISCELLANEOUS APPLICATION NO. I637 OF 2021

(ARTSTNG FROM MISC. APPL NO. 505 OF 2021)
ALt ARISING FROM CIVIL SUIT NO. 511 OF 2OI3

I. RUTAJENGWA ETISTARIKO

2. TUSIIME JANAT APPLICANTS

VERSUS

SANYU SCOVIA GATETE RESPONDENT

BEFORE:THE HON. JUSTICE DR. FLAVIAN ZEIJA

This opplicotion is for stoy of execution. lt is broughi by woy of Notice
of Motion under S.98 of the CPA, S.33 of the Judicoture Act, Order 43

R4 ond O.52 of the Civil Procedure Rules S.l 7 1 -l . n is seeking for orders
thot:

o) Execufion of the orders of the Principol Judge in Misce/loneous
Applicotion No. 505 of 2021 orising out of Civil Suif No. 5l I of 2013

be sloyed pending the finoldisposol of the Appliconfs' infended
oppeol ond;

b) Cosfs of this opplicotion be provided for.
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RUTING

The opplicotion is supporled by the offidovits of the lst & 2nd

Appliconts. Briefly, lhe grounds upon which this opplicotion is

onchored ore:



oJ The Appliconts hove filed ond served o notice of oppeolond on
applicotion for the record of proceedings on the Respondenf 's

Counsel.

b) The infended oppeol hos high chonces of success.

c) There is on imminent threot ond donger of execution of ihe
orders of the courl if sioy is not gronted.

d) The Appliconls' infended oppeol will be rendered nugotory if a
stoy of execulion is nol gronfed.

e) Ihe opplicotion hos been mode without unreosonoble deloy.

f) The Appliconts ore reody to deposil security for due
performonce of lhe decree os rnoy ultimotely be binding on

them, ond

g) tt is just ond equitoble thot this opplicolion be gronted.

ln opposition to the grounds in support of the opplicolion, the
Respondent deponed ihot;

o/ Ihis oppticotion is frivolous, vexotious ond on obuse of courl
process.

b)The opplicotion is incompelent since there is no pending
oppeol.

ci Ihe Appliconfs do not hove on outomotic right of oppeol in ihe
matter and lheir notice of oppeol is therefore, incompefent.
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d) The infended oppeol hos no likelihood of success

(



e) Tlrc <;pplicoliort is overloker r [.ry evet rls since thc covcofs lodged
on lhe propertres were vocoted by the Commissioner Lond

Regislrofion.

f) That ol/ the orders of courl sove for the orders of the

Commissioner Lond Regisfrotion ore non-execufoble ond the
Appliconfs foce no threot of execuiion of the orders of court'

g)The overmenls mode by the Appliconfs ore mere speculolions
ond nof octuol fhreots to warront gront of on order for stoy of
execufion.

h) The bolonce of convenience is tn fovor of dismissing this

opplicotion.

i) Thot if this court is inc/ined to gront the applicotion for stoy of
execution, the Appticonfs shou/d be ordered to deposif UGX.

5,OOO,0OO,0OO (Five Billion Shillings/ os security for due
performonce of fhe decree.

j) The Respondenf hos nof brought ony buyers on fhe suil

properties nor offered ony property for sole.

k) The Appliconts hove without reosonoble couse mode severol

offempfs to deny poyment of generoldomoges in o bid to deloy
enjoyment of the Respondent's successful litigotion.

t) The Appliconfs will not suf f er ony treporoble or subsfontiol loss if

lhe genero/ domoges os per the High Court decree ore poid.

m) lf is in lhe inleresf of i usfice thol fhis opplicotion is dismissed

wifh cosfs os if hos obsolutely no merit.

ln rejolnder, the Appllconts deponed thot;
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o) Ihe Respondent hurriedly ond tregulody processed on order
from the courf 's ruling on review without sending il fo opposife
Counsel for opprovol os required by low.

b) Ihot fhis court hos power to sfop f urther fronsfers ond preserve
fhe fifles in fhe nome of the Respondent (who is fhe lorgel of
appeol) untilthe oppeolis disposed of.

c) From fhe fime the applicofion wos filed, the App/iconfs mode
severol efforfs to obtoin copies of proceedings in order to lodge
fhe oppeol but hos nol succeeded to-dote.

At the heoring of ihis opplicotion, the Appliconls were joinlly
represented by Kohumo, Kholoyi & Koheeru Advocotes. The

Respondent wos represented by CMS & Co. Advocotes (formerly C.
MukiibiSentomu & Co. Advocotes).

The Low

The principles under which on opplicotion of stoy of execution con
succeed were well espoused in the Supreme Court decision of
Lowrence Musiitwo Kyozze vs. Euntce Busingye, Supreme Court Civil
Applicolion No. 18 of 1990, but more pronounced in the Supreme
Court Cose of Hon. fheodore Ssekikubo & Ors vs. fhe Aftorney
Generol & Ors, Constitutionol Applicotion No. 03 of 2014. They include:

I . The opplicont musl show thot he lodged o Nolice of Appeol.
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3. Thot the opplicotion hos been mode without unreosonoble deloy.

4. Thot the Appticonf hos given security for due per-formonce of fhe
decree or order os moY ultimotely be binding upon him.

The Court of Appeol in Kyombogo University vs. Prof. lsoioh Omolo
Ndiege, CA No.34l of 2013 exponded the list to include:

6. Thot fhe Applicotion is not frivolous ond hos o likelihood of success.

Ihof fhe refusol to gront fhe sfoy would inflict more hordship thon it
would ovoid

From the onsel, Counsel for ihe Respondenl roised o preliminory point

of low for court's conslderoiion before delving into lhe merits of ihis

opplicoiion. He submitted thot this opplicotion is premised on o
Notice of Appeol filed on llth November 2022 in respeci to on
intended oppeol ogoinst Miscelloneous Applicolion No. 505 (orising

oul of Civil Suit No.5l1 of 2013). Thot the soid Miscelloneous
Applicoiion No. 505 of 2021 wos on opplicolion for review whose
decision connot be oppeoled os of right withoui leove of court.
Controriwise, Counsel for the Appliconts submitted in rejoinder thot it
is only when on opplicotion for review hos been denied thot o porty
wishing to oppeol thot deniol hos to obtoin leove of court.
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2. Thot subsfontiol loss moy resulf lo the oppliconf unless lhe sloy of
execution is gronfed.

5. Ihere is o serious or eminent threot of execulion of fhe decree or

order ond if the opplicotion is not gronted, fhe oppeol would be
rendered nugotory.

Preliminorv poinl of low



The enobllng provisions in regord to this prelimlnory objection is Order
44 rules 1 ,2,3 & 4 of the Civil Procedure Rules S.l 7l-l . Order 44 rule I (l )

which provides for oppeols from Orders os follows;

l. Appeols from orders.

(l) An oppeol sholl lie os of right from the following orders under
section 76 of the Acl-

(o) on order under rule l0 of Order Vll returning o ploint to be
presenfed to lhe proper courl:

(h) on order under rute 4 of Order XLVI gronting on opplicotion for
review:

(2) An appeol under fhese Rules sholl nof lie from ony other order
excepl with leave of the court moking the order or of the coutt to
which on oppeol would lie if leove were given.

(3) Appticotions for leove lo oppeolsholl in the first inslonce be mode
to the court moking the order soughf lo be oppealed from.

(4) Applicotion for leove fo oppeol shollbe by motion on nofice.

Of interest to this opplicoiion is Order 44 rvle I (l )(f) ond rule 2 which
ore to the effect thot on order mode under rule 4 of Order XLVI

gronting on opplicotion for review sholl be oppeoled os of right ond
thot on oppeol from ony olher Order of court not listed under Order
44 rule 1 (l ) sholl only lie except wilh leove of court. A strict reoding of
the heoding of the soid Order 46 rule 4 would suggest thot the rule is

exclusive to opplicotions for review which ore gronted by the some
judge who possed the decree ond not ony other judge. The for-

reoching implicotion of such on int lolion would meon thot in o
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review opplicotion, orders gronted by the some judge who possed

the decree ore oppeoloble os of right while orders by o different
judge in similor circumstonces ond of similor jurisdiciion ore only

oppeoloble with leove of court.

The question then would be; ls there on outomotic right of oppeol for

o porty oggrieved by on order of the iudge gronting o review

opplicotion olher thon the judge who possed the decree? Counsel

for the Respondenl wos of the position thot since the order being
chollenged by the Appliconts wos not possed by the some judge who
possed the decree, the Appliconts hove no outomolic right of
oppeol. Counsel for the Appliconts on the other hond wos of the view

thot it is of no consequence whether on opplicotion for review is

gronted by the some judge who possed the decree or not os long os

the opplicotion for review wos gronled by o judge, the right to oppeol
is outomolic.

Order 44 rule 1 (2) is couched in mondolory terms ond ony deviotion
therefrom would outomoticolly render inexistent ony Notice of
Appeol lodged withoul leove of court. The right of oppeol is o
creolure of stolute ond musl be given expressly by stotute ond the
requirement for leove is intended to oct os o check on unnecessory
ond frivolous oppeols. Lone v. Esdor'le (1891) A.C- 210 ot 212 ondEx
porfe Sfevenson (1892) , Q.B. 609.

The low under Order 44 rulel(2) envisoges thot review is o
reconsiderolion of the some subject motter by the some courl ond by
the some judge. Certoinly, the some judge who possed the decree is

belter suited to correct ony error or mistoke on lhe foce of the record
ond he or she is moreover in on odvontoged position to remember
whot wos eorlier orgued before him/her ond whot wos nol orgued. To

give such interpretotion however would creole on obsurdiiy. The

words "the some Judge" implies o court thot possed the Judgement.
There ore instonces where the some "judiciol officer" moy not be
ovoiloble due lo deolh, retiremenl, lronsfer or where for
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odminisirotive reosons, the opplicotion is ollocoted to o different
Judge. Such other unexpected or unovoidoble couses which mighi
prevent the judge who possed the order from reviewing it. Such
exceptionol coses ore ollowoble only ex necessifofe ond in those
coses his/her successor or ony other judge of concurrent .lurisdiction
moy heor the review opplicotion ond decide the some os though
he/she were the some judge lhot possed the decree. See; Rwehulo &

9 Ors v Tumwijukye & I3 Ors (Miscelloneous Applicotion 152 of 2020).

My view therefore is thot for os long os o iudge of similor jurisdiction

issued the orders in review, the some lie within the confines of Order
44 rule l(l ) (h) ond the some enjoy the right of outomotic oppeol os

of right. ln the circumstonces iherefore, I find thot the preliminory point
of low is without merit. I now turn to consider the merits of the
opplicotion.

The lsl principle: The Appliconl musf show lhof he lodged o Nofice of
Appeol. I refer to porogroph l0 of the I't Applicont's offidovit in
support of the Applicotion wherein lhe l'1 Applicont deponed thot the
Nolice of Appeol hod been filed ond o copy thereof otioched. On
inspecting lhe ottoched Notice of Appeol, it is evident lo me thot ihe
Notice of Appeolwos filed on I |h November 2021 opproximotely two
Weeks ofter the decision ond Orders of the High Couri in

Miscelloneous Applicotion No. 505 of 2021. This wos o period well

wilhin the timelines for filing o Notice of Appeol. I lherefore, find thot
the Nolice of Appeolwos competently lodged os required by low.

The 2nd Principle: fhol substonliol /oss moy result to the Appltcont
unless the stoy of execulion is gronted. I refer to the cose of Tropicol
Commodities Supplies ttd & 2 Others v lnlernolionol Credil Bonk (in
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liquidotion) [20041 EA 331 thot:

Considerqtion of lhe opplicolion on meril



"The term subslonfiol loss doesn'f represenl ony porticulor

omounl or size: it connol be quantifred by any parliculor
malhemolicol formula. ll refers lo ony loss greof or smoll, of reol
worth or volue os dislinguished from o loss lhof is merely
nominol."

Similorly, substontlol loss hos been defined in severol other English

outhorities os somefhin g of reol worth ond importonce, nol seeming

or imoginory or illusive. somefhing worthwhile os distinguished from

something without volue or merely nominol. see: seglem v skelly oil
Co, t45 Kon.216 P.2d 553, 554, ond fhe cose of; ln Re (rouse's Esfofe,

173 Wosh. l, 2l P. 2d 268. ln Miscelloneous Applicotion No' 505 of 2021

from which the present opplicotion orises, this court mode orders with

the effeci thot the Appliconts were noi entiiled to cloim in the suit

properties severol of which included; FRV 584 Foliol9 Plot 35 Nokivubo

Rood, LRV 3550 Folio 2l Plot 24Mockoy Rood Kompolo, FRV 454 Folio

l9 Plot 27 Mortin Rood Kompolo ond occount bolonces on DFCU

Bonk Accouni No. OlL5O2Ol3ll00. lf these ore disposed of by the

Respondent, no doubt the Appliconis would suffer subslontiol loss

should this courl find merit in this opplicotion.

The 3rd principte: Thot the Applicotion for stoy of execufion should be
mode without unreosonobte deloy.lt is cleor from the record thot ihe
instont Applicotion wos filed in courl on 30th November 2021 close to

one month ofter the decision ond orders of courl in Miscelloneous

Applicotion No. 505 of 2021. I find thot the Applicotion for sloy of

execulion hos been brought withoul unreosonoble deloy.

The 4th principle: Thot the Applicont hos given security for due
pertormonce of fhe decree or order os moy ultimotely be binding
upon him/her. I hove held in severol decisions before thot in

determining whether or not security for costs is o requirement in on

opplicotion for sloy of execution, eoch cose ought to be weighed on

its own merits. Porticulorly in the cose of John Bopfisl Kowango v.
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Nomyolo Kevino & Anor (Miscelloneous Applicolion No.12 of 2017)
cited by Counsel for the Appliconis, I stoted thot;

" l am of the view lhol every opplication should be hondled on ils
merifs ond o decision whether or not to order for securily for due
pertormonce be mode occording lo lhe circunrsfonces of eoch
porliculor cose. fhe objecfive of lhe legol provisions on securily
for due pefiormonce. wos never infended fo feffer lhe right of
oppeol. ll wos infended lo ensure fhol courfs do nol ossisf lifigonfs
lo deloy execufion of decrees through filling vexofious ond
frivolous oppeols. ln essence, lhe decision whether to order for
security for due pefiormance musf be mode in consononce wilh
the probobility of lhe success of lhe oppeol. fhere con never be
coses with similar focfs. As if wos held in lhe cose of Hon
Iheodore Sekikubo cifed obove, lhe noture of decision depends
on the focfs of eoch cose, os sifuolions vory from cose lo cose. I
om persuoded by lhe decrsion of my sisler Judge Hon Lody
Juslice Woloyo ln Amuanoun Som Vs Opolof David MA No 3 of
20l4thot the slofus of fhe applicant should be pvt into
considerofion in order to decide whether security should be
ordered or nol.The appliconl is o senior odvocate in this country
ond I believe he opprecioles lhe effect of not honoring his legol
obligotion on hls credibility os well os his procfice. ln effecf, I sholl
nol order for security for due performonce."

ln ihe instont Applicotion, the Appliconls expressed commitment to
deposit security for costs os moy ultimotely be binding on them os o
sign of their desire to hove justice done in this motter. On the other
hond, the Respondent deponed ihot the Appliconts should deposil
UGX. 5,000,000,000 (Five Billion Shillings) premised on the volue of the
subjecl motter, os securily for costs if court be inclined to gronl this

opplicotion.

Hoving considered this opplicotion os o whole, the decision whether
end on the success of thisor not to order securily for costs will de
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opplicotion in finolity. I will therefore, first consider to finolity the other
principles for gronting on opplicotion for stoy of execution.

Ihe 5th principle: Thot there is serious or eminent threot of execution

of the decree or order ond if the opplicofion is not gronfed, the

oppeol would be rendered nugotory.lt is indeed the poromounl duty

of o Court to which on opplicotion for stoy of execution pending on

Appeol is mode 1o see thot the Appeol, if successful, is nol rendered
nugotory: See: Wilson v Church (1879) 12 Ch.D 454. ln the inslont

opplicotion however, il would oppeor thot execulion olreody portly

ensued os the current seorch reports ottoched lo the Respondent's

offidovit in reply indicote thoi coveois lodged on the suit properlies

were olreody vocoted by the commissioner Lond Registrotion in

complionce with the couri orders in Miscelloneous Applicotion No.

505 of 2021.1find thot this opplicotion hos been overtoken by evenls

in respecl to the order for removing coveots from the suit properties.

However, there ore no steps thot hove been token to execute ihe
order os lo generol domoges which the Appliconts were ordered to
poy to o tune of UGX. I 00,000,000 (One Hundred Million Shillings).

The 6th principle: Thot the opplicotion is nol frivolous ond hos o
likelihood of success. At this sloge, it is not necessory for me to look ot
the merits of the Appeol substontively os this would be o preserve of
the Appellote court. whot suffices is o determinolion wheiher there

ore grounds of oppeol meriting odjudicotlon by the Appelloie Court.

I om mindful thot lhere need not be o Memorondum of Appeol
before me lo decipher whot lhe Appliconts ollude to os lheir possible

grounds of oppeol. The opplicont however needs to moke skeletol

orguments to convince court thot the oppeol hos o high likelihood of
success ond is not frivorous. ln this opplicotion however, the
Appliconts simply reproduced the Orders of this court in Miscelloneous
Applicotion No. 505 of 2021 but mode no effort to show ony
substontiol questions sufficienily imporlonl for the determinoiion of the
oppellole court. This Court expected the Appliconts to point oul in

their pleodlngs in the instont opplicotion, ony unfoirness or iniustice
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thot moy hove been occosioned in the deierminotion of the
opplicotion for review, which would constituie grounds of oppeol to
be determined by the Court Appeol. However, ihis wos not done.
Counsel for the Appliconts did not sove the situotion in his submissions

to this court either. He simply mode on unsubstontioted cloim thot
while hondling the opplicotion for review, this court ocled like on
oppellote couri. He did not lobor to demonstrote in whot ospects ihis

court moy hove ossumed the powers of the oppellote court.
Consequently, the opplicotion is frlvolous ond devoid of merit.

ln the end result, I find no merit in this opplicotion. I hereby dismiss it
with costs to the Respondent.

Doted ot Kompolo this doy of 2022

FI o eijo (PhD)

1,2

PRINCIPAT JUDGE


