
5 THE REPUBLIC OF UGANDA

IN THE HIGH COURI OF UGANDA AT KAMPALA

(coMMERClAt DIVISION)

MISCELLANEOUS APPLICATION No. 285 Ol 2021

(ARISING FROM MISCELLANEOUS CAUSE No. 44 OF 2020)

CENTENARY RURAL DEVETOPMENT BANK tTD .................................APP1ICANI

VERSUS

ODONGIPOU STANISLAU EMMANUEL RESPONDENT

BEFORE: H N. TADY JUSIICE SU N ABINYO

RUTING

This opplicotion wos broughi by Noiice of Motion under the provisions of

sections 82 ond 98 of the Civil Procedure Acl, Cop 7l ond Order 46 Rules | ,2

ond 8 ond Order 52 Rules l, 2 ond 3 of the Civil Procedure Rules Sl 7l-l wherein

the Applicont seeks the following orders: -

l. Reviewing ond setting oside of the findings ond orders thot the Applicont
lodged o morlgoge on the Respondenl's lond comprised in Kyodondo

Block l84 Plot 43.

2. Reviewing ond setting oside of lhe oword of generol domoges ond costs

to lhe Respondenl in the decision of this Court doted 26rh Febrvory,2021 -

3. The costs of this opplicotion be provided for.

Focts

This Applicotion is supported by the offidovit of Ronold Sekidde on Advocote
working with the Appliconl os Legol Monoger Litigotion deponed in porogrophs

l-16 ond summorized os follows: -

Thot on 16th Septemb er, 2020, lhe Respondent's Lowyers wrole lo the

Applicont's Heod of Credit, the soid lelter is oltoched ond morked Annexture

'A', lo demond releose of o morlgoge on lond comprised in Kyodondo Block

184 Plot 43.

10

20

25

30

1,

15



5 Thoi the tronsoctions comploined obout were soid to hove occurred woy bock
in 2007 ond thoi the Appliconl did not hove ony record of o mortgoge on

Kyodondo Block 184 Plot 43. Thot occordingly, ihe Applicont wroie to the

Ministry of Londs to be ovoiled o copy of the Mortgoge Deed if ony.

Thot ot the time they were served wilh Misc. Couse No. 44 of 2020, the Applicont
hod nol received o reply from ihe Minislry of Londs ond thot they occordingly,
filed lheir reply ond submissions wilhout the benefit of ony documenls from lhe
Minislry of Londs. Thoi however, on l51h December, 2020 they hod instrucled

Muhumuzo Kiizo Advocotes to follow up with the Minislry of Londs ond lhot by

2l'i December, 2020, Muhumuzo Kiizo Advocotes monoged to obtoin o seorch

report ottoched ond morked Annexture 'C' in respect of Lond comprised in

Kyodondo Block 184 Plot 43.

Thot on I 2th Februory, 2021 Muhumuzo Kiizo Advocotes f orworded io the

Applicont o copy of lhe octuol Mortgoge Deed oltoched ond morked

Annexture 'D' which, wos regisiered on Kyodondo Block 184 Plol 43. Thot this

new evidence, shows thot lhe Appliconi lodged o mortgoge on Busiro Block 184

Plot 43 which wos executed by Yusuf Kibolomo Sentongo bui, the Lond office
enoneously registered the mortgoge on Kyodondo Block l84 Plol 43.

Thol the Applicont hos never lodged o morlgoge on Kyodondo Block l84 Plot

43 ond lhot the Mortgoge Deed obove, is new ond importoni evidence which,

of ter lhe exercise of diligence wos not in lhe Applicont's knowledge or

possession ot the time Misc. Couse No. 44 of 2020 wos litigoted.

Thol the findings of Couri ond lhe oword of generol domoges of UGX.

14O,OOO,O0O ond costs wos on the premise thot the Applicont hod lodged o
morlgoge on Lond comprised in Kyodondo Block 184 Plot 43 withoui lowful

excuse.

Thot it is in the interest of justice to review lhe decision of this court.

The Respondent Odongipou Stonislou Emmonuel filed on offidovit in reply

deponed in porogrophs 'l-30 ond summorized hereunder: -

Thot he is informed by his Advocoles M/s Borungi Boingono & Co. Advocoies

which informotion he verily believes to be true thot, the Appliconi's opplicolion
is frivolous, vexotious, misconceived, on obuse of Court process ond does not

disclose ony merits(s) or ground for review of the findings ond orders of this Court

ond sholl occordingly roise o preliminory objection ot triol to hove the some

dismissed wilh costs to lhe Respondent.
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5 Thot Misc. Couse No. 044 ot 2020 wos heord ond determined on ihe 261h doy of

Februory, 2021 on its merits ond the Applicont filed o reply ond never denied
ony overment os contoined in the offidovit in support ond ihe ruling wos

delivered bosed on focis thol ore ovoiloble on Courl record.

10

Thot he is the registered proprielor on the certificote of title, o copy of which is

ottoched ond morked Annexture 'D' since, the 20rh doy of July, 2001 vide

lnslrument No. KLA227 \24, of lond comprised in Kyodondo Block l34 Plot 43

situote ot Nsoso, Wokiso Districi.

Thot he conducled o seorch ot the Lond Regislry office ot Wokiso on the l4ih

doy of September, 2O2O ond boih ihe seorch he conducted ond thot
conducted by the Applicont on the l8rh doy of December, 2020, reveoled ihot
the Appliconl on the 41h doy of June. 2007 regislered o mortgoge vide

lnstrument No. KLA 341728 onto his lond which, he contends wos withoul o
juslified reoson or couse os, the Applicont obsolulely hod no inlerest in the soid

suil lond.

Thoi he hos been odvised by his odvocotes lhol lhere is no new evidence to
show lhol the Applicont lodged or registered o mortgoge on lond compriseC in

Busiro Block 184 Plot 43 ot Kobobi, bul wos erroneously registered by the Lond

office on Kyodondo Block l84 Plol 43 Lond ot Nsoso, os the Appliconl wonts ihis

honoroble Court lo believe.

Thol there ore no new focts or evidence thot hos been brought to the oitention

of this Courl to wonont review of its order doted 26th Februory, 2021, oport from

o confirmolion thoi the Applicont lodged ond, or registered o mortgoge on lhe

Respondenl's title since 2007 vide instrumenl Number KLA341728.

Thol the Respondent is not owore lhoi the lond office enoneously registered the

soid mortgoge onto his lond comprised in Kyodondo Block l84 Plot 43 Lond ot

Nsoso ond thoi the soid mortgoge hos existed on his title for l4 (Fourteen) yeors.

Thol the Appliconi hos never oltempled 1o either remove the morlgoge or

lodge ony comploint 1o the commissioner Lond Registrolion to hove lhe soid

olleged error correcled ond the register omended os required by low.

Thoi Kyodondo os o Block ond Busiro ore seporote ond dislinct ond even, the

locotion where the soid lond is siluole is different ond thoi lhis connot be o mere

error but wos intended by the Appliconi since, the Mortgoge Deed olloched on

the opplicotion hos different detoils including ihe doie ond lnstrument number

os ihol of Yusuf Kibolomo Ssenlongo which, confirms the finding of court thol
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5 the Applicont hos no reosonoble couse or excuse to lodge o mortgoge on the
Respondent's Lond iitle.

Thoi he hos been odvised by his Advocotes M/s Borungi, Boingono & Co.

Advocotes thot the findings of Courl were bosed on the foct thot the Appliconl
lodged o mortgoge on his lond comprised in Kyodondo Block 184 Plot 43 ot
Nsoso ond thot it wos lodged wilhout lowful excuse or reosonoble couse by the
Appliconl which is still ihe position.

Thot this Court finds ihis opplicotion for review devoid of meriis ond be dismissed

with costs.

The Applicont deponed on offidovit in rejoinder by Ronold Sekidde in
porogrophs l-16 ond reiteroted their overmenis in lhe offidovit in supporl of the

opplicoiion ond further contended lhot occording to the Mortgoge Deed

which, hos been retrieved from Lond office, the Appliconl lodged o morlgoge
on Lond comprised in Busiro Block l84 Plot 43 bui lhe Lond office erroneously

regislered it on Lond comprised in Kyodondo Block 184 Plot 43.

Thot the Applicont hos no objection to the Commissioner Lond Registrotion

vocoting the mortgoge enoneously registered on Lond comprised in Kyodondo

Block 184 Plot 43.

Representolio n

The Appliconl wos represented by Counsel Nelson Nerimo of Nombole, Nerimo

& Co. Advocotes & Legol Consultonts while the Respondenl wos represented by

Counsel Ronold Mugiso of M/s Borungi Boingono & Co. Advoccrles.

Counsel for the porties herein filed wrilten submissions os direcied by the Courl.

lssue for rminotion

Counsel for the Appliconi ond Respondenl filed submissions bul did nol specify

the issue for ihe determinotion by Court.

This Court os required under Rule 3 of Order 15 ol the Civil Procedure Rules Sl 7l-
I deemed il fit to phrose the issue for determinolion os below: -

Whether the Applicolion roises grounds for Review?

Arquments bv Counsel for lhe Aoolico nt

Counsel ciied ihe provision of section 82 of lhe Civil Procedure Act ond Order 46

Rules I ond 2 of the Civil Procedure Rules to submil thol lhe soid provisions ollow
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ony person considering himself or herself oggrieved by o decree or order, to
opply for review ond thot the some provision, gives this Court unfettered
discretion which, should be exercised judiciously to review its ruling.

Counsel orgued thot ihe Appliconl exploined in deloil, the steps ii took to
instruct lowyers io obloin o copy of the disputed Mortgoge Deed from Lond

office ond thot the Mortgoge Deed ottoched ond morked Annexture 'D' wos

only obtoined on l2rh Februory,2021 ofter the heoring of the cose.

Counsel orgued furlher thol in lhe 51h ond 6rh lines ol lhe Mortgoge Deed, lhe
poriiculors of Lond is indicoted os Block l84 Plot 43 Mengo Busiro ond thol the

slomp ot the bottom right hond corner indicotes lhot the Morigoge Deed wos

lodged with the Moilo Registry on 24t^ Moy, 2007. Thol lhe Respondenl hos not

rebuiled lhis evidence thot lhe Appliconl lodged o mortgoge on Lond

comprised in Busiro Block 184 Plot 43 ot Mengo ond not on Kyodondo Block 184

Plol 43.

Counsel furlher submitted thot il is unreosonoble for the Respondent to expecl
the Applicont to instontly retrieve o copy of the Mortgoge Deed lodged woy

bock in 2007, which is l4 yeors ogo ond ihol the Finonciol lnstitutions Act, under

seclion 46(6) mondotes Finonciol lnstitutions to preserve linonciol ledgers ond
other finonciol records lor o period of nol less ihon ten (10) yeors. Thot lhis cose

orose ofler ihe expiry of 10 yeors which, is the moximum period for mondotory
preservotion of records.

Counsel contended thot the Applicont in this cose is oggrieved since, it is

required to poy colossol sums of money for somelhing it did not do ond
therefore, hos suffered o legol grievonce for purposes of review.

Counsel contends further thol the Applicont is not opposed to the Commissioner

Lond Registrotion being directed to vocote the erroneous encumbronces from

Lond comprised in Kyodondo Block l84 plot 43 but their grievonce is being
condemned to poy domoges ond costs.

Counsel further conlends thol the Applicont proyed for domoges of UGX.

60,000,000 (Ugondo Shillings Sixiy Million only) but thot ihe Courl oworded UGX

140,000,000(Ugondo Shillings One Hundred Forly Million only).
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Arquments in reolv bv Counsel for the Respondent

Counsel orgued thot this Applicotion is premised on the discovery of new

evidence. however, there is no discovery of o new motter or evidence in this
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5 opplicolion. Thot Miscelloneous Couse No. 044 ol 2020 wos heord ond
determined on its merits on the 26rh doy of Februory,2021 where, the Applicont
porlicipoted in the proceedings ond o ruling wos delivered bosed on the focis
thol ore ovoiloble on ihe Courl record.

Counsel furlher orgued thot there ore no new focls or evidence 1o show ihol
lhe Appliconl ever lodged or registered o mortgoge on Lond comprised in
Busiro Block l84 Ploi 43 ol Kobobi ond obtoined o loon of UGX. 10.000.000

(Ugondo Shillings Ten Million only) from the Applicont.

Counsel contended thot the Applicont is lioble to poy domoges ond thot the

oword of generol domoges is ot the discrelion of Court os, wos held in the cose

of Roberl Cuossens Vs Altorney Generol SCCA No. 08 of 1999. Thol it wos
jusiicioble on the circumslonces of ihis cose, for the Court to oword UGX

140,000,000 os the Applicont is lioble.

Arqumen ts in reioinder by Counsel for lhe Aoolico nt

Counsel reiteroted iheir eorlier submissions ond orgued furlher thot the

Appliconi hos produced lhe octuol Mortgoge Deed which, it lodged in respect

of Lond comprised in Busiro Block 184 Plol 43 ond thot the Respondent hos not
produced ony Mortgoge Deed which, the Applicont lodged on Lond

comprised in Kyodondo Block 184 Plol 43 ond thot the Appliconl is being

condemned to poy domoges ond costs for o mistoke il did not commit.

2s Decision

Seclion 82 of the Civil Procedure Acl, Cop 7l ond Order 46 Rule I ond 3 of ihe

Civil Procedure Rules, Sl 7l will be reproduced hereunder for emphosis: -

Section 82 provides lhol:

Anv person considerinq himself or herself ooorieved- (Emphosis is mine)
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30 (o) by o decree or order from which on oppeol is ollowed by this Act, but from

which no oppeol hos been preferred; or

(b) by o decree or order from which no oppeol is ollowed by this Act, moy

opply for o review of judgment to the court which possed the decree or mode

the order, ond the court moy moke such order on the decree or order os il

3s thinks fit.



5 Order 46 Rules (l ) ond (3) provides thot: -

Applicotion for review of judgmeni.

(l ) Any person considering himself or herself oggrieved-

(o) by o decree or order from which on oppeol is ollowed, but from which no

oppeol hos been prefened; or

30 (i) Discovery of new ond importont motler or evidence ofter lhe exercise

of due diligence by the Appliconl or;

Some mistoke or error opporent on lhe foce of the record, ond

Any olher sufficienl couse.

(ii)

(iii)

7

35

10 (b) bv o decree or order from which no oopeol is herebv ollowed, ond who
from the discoverv of new ond imoorlonl motter or evidence which. ofter the

exercise of due diligence, wos not within his or her knowledoe or could not be
produced bv him or her ol the time when the decree wos possed or the order

mode. or on occount of some mistoke or error opoorent on the foce of the

15 record. or for onv other sufficient reoson. desires to obtoin o review of the

decree possed or order mode ogoinst him or her, moy opply for o review of
judgment to the Court which possed the decree or mode the order.(Emphosis is

mine)

3. Gront or dismissol of opplicotion.

20 (l) where it oppeors to the court thot ihere is not suflicieni ground for o review,

it sholl dismiss the opplicotion.

(2) Where the Court is of opinion thol the opplicotion for review should be
gronled, it sholl gront it; except thoi no such ooplicotion sholl be gronted on the
qround of discovery of new motler or evidence which the oppliconl olleqes wos

25 not wilhin his or her knowledqe, or could nol be odduced bv him or her when

the decree or order wos oossed or mode wilhout strict oroof of the olleaoiion.

IEmphosis is mine)

Review of o Judgment or Order moy be ollowed on ony of the grounds

hereunder: -



5 It is worth noiing thol o porty who cloims ony of the grounds obove for review,

should be on oggrieved person within lhe meoning of seclion 82 of lhe Civil

Procedure Act Cop 7l ond Order 46 Rule ( I ) of the Civil Procedure Rules Sl 7l - I

(See Mohomed Allibhoi Vs W.E Bukenyo Mukoso & Depoiled Asians Properf
Cusfodion Boord S.C Civil Appeol No. 56 ol 1996 on the definition of on

oggrieved person)10

15

I om persuoded wiih the decision in Kinyoro Sugot Limited Vs Hoiii Kazimbiroine

Mohmood & 3 olhers HC Misc Appt. No. 39 ol 2018 (Arising from H.C.C.S No. 30 of

20ll) relied on by Counsel for the Applicont which, cited wilh opprovol lhe
cose of Tvtlow lJgondo Limiled & Tullow Ugondo Operolions PfY Limited Vs

Jockson Wobyono & Ugondo Revenue Authorily HC Mitc Appl. No. 197 ol 2017

where Modromo J. (os he then wos) defined on oggrieved person os:

"A person who hos been iniuriously offecled in his righls or hos suffered o

tegol grievonce. Ihe expression /egoi grievonce wos odopfed from the

20 cose of Exoorle side Bolhon in re Side thom llBBl)14 Ch. D 485 ot 465

where Jomes L.J held lhot

25

30 ln the insiont cose, the Applicont seeks for review on lhe ground of the

discovery of new ond importonl evidence.

35

lhove looked ot the pleodings on record both in this opplicotion ond in Misc.

Couse No. 044 ot 2020 ond find thot ihe record reveols lhot the Respondeni

herein through his Lowyers, wrole o lelter to the Applicont on l61h September,

2020 oitoched ond morked Annexture 'A' to the offidovit in support of the

opplicotion, demonding for lhe releose of the soid mortgoge on the

Respondent's tille comprised in Kyodondo Block 184 Plot 43 situote ot Nsoso,

Wokiso districi.

8

40

"fhe words "person oqoneved" do not reoilv meon o person who is

disoppoinfed of o benefit which he miohl hove received if some ofher

order hod been mode. A oerson ooorieved is o oerson who hos suffered

o orievonce. o mon oooinst whom o decision hos been pronounced,

which hos been on iniurv or orievonce in respect of his orooertv or

otherwise. "



5 The Respondent, through his Counsel filed o couse on 2nd October, 2020 ond o
reply wos filed for the Applicont herein on lOrh November,2020. However, on
l31h Oclober, 2020, the Applicont through its Legol Monoger wrote 10 Minisiry of
Londs, Housing ond Urbon Development, os seen in Annexlure'B'ottoche<j 1o

the offidovil in support of this opplicotion, requesting to be ovoiled wilh o copy
of the Mortgoge Deed if ony.

The provision of ihe low under Rule (l) (b) of Order 46 obove presupposes thot,

ony person who considers himself or herself oggrieved by o decree or order

from which no oppeol is ollowed, should hove exercised due diligence prior to

the discovery of new ond imporiont moiier or evidence, to show thot il wos not

wilhin his or her knowledge or could not be produced by him or her ol the lime

when lhe decree wos possed or lhe order mode.

The term due diligence meons the diligence reosonobly expected from, ond

ordinorily exercised by, o person who seeks to sotisfy o legol requirement or to
dischorge on obligotion. (See Slock's Low Dictionory Vh Edition ot p9.468)

ln the given circumstonces of this motter, ii is evidenl ihot the Appliconl did nol

reosonobly, toke the necessory steps to obtoin lhe Morigoge Deed ol the lime

when the Respondenl broughl to their oltention the existence of on

encumbronce on his title in September 2020, ollegedly lodged by lhe Appliconl
until the Respondent filed o couse in October, 2O2O ond the Applicont

thereofter, decided to toke oction on 13rh Oclober,202l os obove.

On record, is o leller doted I I'h Februory, 2021 , by M/s Muhumuzo Kiizo the

Applicont's Lowyers who, wrote to the Applicont Bonk noiifying them thot tney

were oble io obloin the Morlgoge Deed execuied on the 24t^ MoY,2007 os

securily between ihe Applicont Bonk, o one Nokibuule Soroh wilh Kibolomo

Yusuf.

The Applicont therefore, hod the opportunily to inform the Court of the new

motter or evidence before the ruling wos delivered on 26n Februory, 2021 bui
they chose not to do so.

ln the result, lfind thot the Applicont did not exercise due diligence when, they

ollegedly discovered new motler or evidence on l2rh Februory, 2021 ond

connol cloim lhol it wos not within their knowledge when the order wos mode

by this Court on 26th Februory,2021 .
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5 lom unoble to ogree with the submission by Counsel for the Applicont lhot the

Appticoni exploined in detoil, the sleps it took to instruct their Lowyers 1o obtoin
o copy of the disputed Mortgoge Deed from the Lond otfice which, wos only

obtoined on l2rh Februory, 2021 os ottoched ond morked Annexture 'D' to the

offidovii in supporl of this opplicotion, ofler lhe heoring of lhe couse.

The Appliconl foiled lo dischorge the evidenliol burden to the slondord
required under Rule 3 (2) of Order 46 of the Civil Procedure Rules Sl 71-1 which, is

strict proof of the ollegolion of ihe discovery of new motter or evidence thot

wos not within their knowledge when the Decree or Order wos possed or mode.

Accordingly, the Applicont, connot be seen lo be oggrieved by the decision

thot wos rendered by lhis Couri, ofler ihe olleged discovery of new motter or

evidence by the Applicont.

The orgument by Counsel for the Appliconi thot lhe Applicont's duty os o bonk,

is to lodge Mortgoge Deeds for regislrotion ond thoi ony error in registering on

inslrument under o wrong Block ond Plol, is onsweroble by the Commissioner for

Lond Registrolion whom, the Respondent chose nol to moke o porty to Misc.

Couse No. 044 ot 2020 is unienoble.

In regord to domoges, I om in ogreement with the outhority of Roberl Cuossens

Vs Altorney Genercl SCCA No. I ol 1999 cited by Counsel for lhe Respondent on

the proposition of low ihot lhe oword of generol domoges is ot the discretion of

Court; suffice to odd thot it is compensotory in nolure on injuries or domoges

thot orise noturolly in ihe normol course of events. (See Sfroms Vs Hulchinson

Itgosl Ac sts)

30 thol:
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"/n ossessmen t of the quontum of domoges, courts ore moinlY

guided by the volue of lhe subiecf motter, lhe economic
inconvenience thot o porty moy hove been put through ond lhe

nolure ond extent of lhe breoch or iniury suff ered."

It is olso settled low, thol review is o moller of discrelion however. the

circumslonces of eoch cose should be considered. (see lhe cose of Abdullo

Jofier Dewji Vs AIi Rozo Mohomedoli Sheriff Dewii |l958l EA 558)

10

ln lhe cose ot lJgondo Commerciol Eonk ys Kigozi [2002] 1 EA 305 it wos held



5 Following the decisions obove, lfind lhoi this is o proper cose for this Court lo
exercise its discretion ond exercise it judiciously to refuse to review its Orders in

regord to generol domoges.

With regord 1o cosis, occording to section 27 (21 ot lhe Civil Procedure Acl Cop
71, costs follow the evenl unless for good reosons the Courl otherwise orders.

ldo not find ony good reoson lo deny the Respondent costs of lhis opplicoiion
ond in the moin couse.

10

This Court finds thoi this opplicotion is devoid of merit ond is dismissed wilh costs.

Doted, signed ond delivered by emoil lo Counsel for the porties lhis 26rh doy of

April,2022.
15
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SUSAN AJKYo

JUDGE
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