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THE REPUR LIC O UGANDA
IN THE HIGH COURT O UGANDA SITTING AT KAMPAL A
(COMMERCIAT DIVISION)
MJSCI«JLLAI\'EOU&; APPLICATION No. 0204 OF 2022

(Arising fron, Civil Suit No. 0813 0l2022)
MASIKO MEDARD o

.......................................................... APPLICANT
VERSUS
EQUITY BANK S G T A T RESPONDENT
Before: Hop Justice Stephen Mupiyy,. *
PROCERDINGS (E'\}&
16" March, 2022, SN
06 pm )
Dat 2 2
Atlen_cjgn_c_e R:czived H,{OB‘ "
Mr. Busuulwa Cypress Bil|. Court Cleyk
None of the parties nor their counsel is jn oyt Time 1. 2z am
EXTEMPOR): ORDER File Now |9

The application comes before this coy;y by virtue of 4 letter ddRek e pen November, 02 from
by:
counsel for the applicant, M/s Katende. Sempebwa and Co. Adboreates ComptTTTEthat an ex-

Parte interim ordey restraining the respondent 1o tnderta king a sale by mortgagee advertised to
take place on |7t March, 2022 was issued yesterday 5" March, 2022 by the Deputy Registrar of
this court, Counse]) contends that the ordey was issiicd erroneously for the following reasohs; the
applicant wag not required to mal e the mandatony 300 deposit of (he outstanding amount, it was
sought and issued for (he purpose of ﬁ'tlb’ll‘:lljl'}‘{.’, the debt Fecovery process which the applicant wag

are of all the time byt chose to seik Judicial inge, vention at the last moment.

Section 98 of 770 Civil Procedyy, o Act recognises 1), inherent power of the court to make such
orders as may be necessary for the ends of justice or 1 prevent abuse of the Process of the court.
Under its inherent ‘jurisdiction, this Court May call for the record of any case which has been
determined by its Registrar. and «f the Regisiral APpears io have; (a) exercised a jurisdiction not
vested in him or her jp law: (b) f‘ai}.ed to exercise u juyis liction so vested; or (¢) acted jn the exercise
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of his or her jurisdiction Hlegally or with mates al irregularity or injustice, this Court may revise

the case and may make such order i, it as it thinks i

Having perused the pleadings, the arguments ol counsel and the decision of the Deputy Registrar
granting the ex-parte interim order of stay restraining the respondent from undertaking a sale as
mortgagee under g power of sale upon defanli of the wmortgagor, 1 find this to be a proper case in
which the power of review has (o be exercised Lo prevent miscarriage of justice by correcting a
grave and palpable error committed by the couri i, ':my event, Order 46 rule | (1) (b) of The Civis
Procedure Ryles permits the court 1o correct errars in its orders for “any other sufficient reason”™
and | find that nothing can prevent the court fron, reetifying its own error, because the doctrine of
“actus curiae neminen gravabir” (i.e.. an act of court shall prejudice none), can be invoked, for
correcting the error committed by the court iy, the instant cage, since that reason js sufficient on

grounds, at least analogous to thoge specificd in the ryle

Since the enactment of The Morrgage Regulatjo, s, 2012 temporary and interim injunction orders
that have the effect ol stopping o adjourning e y miorgngee should be granted conditionally
and specifically upon a deposit of 30% of e (o) cd sale value of the mortgaged property or
outstanding amount (see for example Haji Edirivon 1osade and another v Housing Finance Bank
Lid and rwo others, H C. Mise Application Mo 57 of 207 3; Guaranty Trusy Bank (U) Lid v
Ankole Riverline Horef Lid, H. C Civil A ppeal Mo, 28 of 2004 and Paunocks Lnterprises Ltd and
others v. Stanbic Bank (U) Ltd, H ¢ Miscelluieoy Application No, 17713 of 2014). Regulation
13 of The Morigage Regulations, 201 provides as jollows:

I3. Adjournment or Stoppage of sule.

(1) The court may on the application of the mortgagor, spouse, agent of the
mortgagor or any other interesied Mty and [or reasonable cause, adjourn a
sale by public auction 1o aspeeificd daie and tine upon payment of a security
deposit of 30% of the forced sale value of the mortgaged property or
outstanding amount

(6) Notwil'hstanding sub-regulation (1 ) where the application is by the spouse of
amortgagor, the court shal] deternine whether that spouse shal] pay the thirty
pereent security deposit



10

15

20

25

30

The decisiong in effect state that applications for lemporary injunctiong involving mortgaged
Property have tg pe dealt with i conformity with the statutory provisions for mortgages under 7p,
Mortgage A¢r 2009. The statutory PEQUILCHIGIG e hep T Frer Moy Bage Reguintions thereby override
traditiona| considerations fo, the grani of , lempoaey mjunetion (see Willig International
Eng.t'neering and Contractors 14 and anotler . 1)1 U Bemk fr ¢ Misc. Application No. 1000
o/ 2015 and Migo Huaxian v Cryp, Bank Limireod 1,00 umother, H. C Mise. Application No 935
0f 2015)

This position js buttressed by the Court of Appeal decision i Ganafa Peier Kisawuzi v. pre
Bank Lid, ¢ 4 Civil Application No. 64 01 2075 where the Cour refused to grant an order of a
temporary injunctiop to the applicant holding thai (11 temedy was not available to him op the
ground that the applicant had noi complied wi), regnlation 13 ( 1) of The Morigage Regulations
2012, which required him to deposii 30% of (he loreed sale valye o Fthe Morigaged property or the
outstanding amount before stoppage of sale |, hat case, Counsel for the respondent submitred
that the applicant had not deposited 30% of the value of the mortgaged propcriy contrary to The
Mortgage Regulations. Counsel for the applicant conceded this but submitied that the applicant

was willing (o deposit the sajd amount if ordercd by (1e conr.

The Mortgage Regulations 2072 Were piescribed by ihe p; nister of Lands under section 4| (1) of
The Mortgage Acy, 2009 which gives the Minjgiay powers, by regulations, to prescribe anything
which may pe preseribed under 77, Mortgage Ay and generally for the better carrying into effect
of the purposes and Provisions thereof. The dominani purpose of construction of any statutory
Provision is to ascertajn the intention of e legislature and e primary role is (o ascertain the same

by reference to the language used.

Regulation 13 js headed “Adjournment o Stoppage of sale » The sub—hcadfng shows that the
Cnactment of Regulation 13 was intended 1o Jafye the: conditions upon which a sale by a
Mmortgagee, may be ejther stopped or adjourned. Where a general statute and 4 specific statute
relating to the same subject mattey cannot be reconeiled, the special or specific statute ordinarily
will control. The provision more specifically direciod i the matter at jssye prevails as an exception

to or qualification of the provision which is mo, peneial in nature (see Warburion v. Loveland
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(1824-34) All ER Rep 589). Since stoppage or adjournment of a sale is governed by special
legislation, it prevails over the general requirements for (e grant of femporary injunctions
specified in Order 41 of The Civi/ Procedyre Ruies. IF it is not constructed in that way the result

would be that the special provision would he wholly defeated

Aside from the internal aids 1o mnterpretation of fhe provision, account must be taken of the object
of the enactment in light of the statement of 1ol ] ‘eoning, in Escoigne Properties Lid v Inland
Revenue Commissioners [1958] ] All ER 406 (B} 1141 that:

A slatute is not passed in a vacuurm, but o g fianework o Feircumstances, so as to give
aremedy for a known state of affairs. To arrive at ifs true meaning, you should know
the circumstances with reference 1o which the words were used; and what the object
was, appearing from those circunistanees which Parliament had in view. That was
emphasised by Lord Blackburn in River Ween Comrs v. Adamson ((1877) 2 App Cas
743 at 763-5 and by the Earl of Halsbury L.C i Eastmen Photographic Materials Co
v. Comptroller-General of Patents [ 1898) AC' 571 o1 § /5, 576 in passages which are
worth reading time and again.

It follows that even in an area regulated in detail by legistation, policy may be a factor in the court's
decisional process: although the policy ascertaii and applicd may be that which is deemed 10
have been the legislature's, rather than (he cow i, conceplion of the wisest rule. Policy, in the
sense of the motivating equitable and practical reasons belhid the development of legal principles,
plays a constant although usually Wiperceplible vole 1 the decisional process. Policy, in the sense
that justice is the aim and intent of all legal systern and procedures, is the spirit vitalising the letters
of the law. A statute therefore is to e construed s0 as to suppress the mischief in the law and
advance the remed Y (see Heydon's case (1584) 3 ¢'o fep. 7a). The rule means that where a Statute
has been passed to remedy a weakness in the law. the interpretation which will correct that

weakness is the one to be adopted

Regulation 13 of 7he Mortgage Regulations. 2012 s an enactment of the principle “pay now, argue
later.” It is designed to restrict the ability of (}ie mortgagor to use litigation or the courts, to
vexatiously delay the realisation of money duc to the mortgagee. It is intended to reduce the
number of frivolous objections to sales by a moiieagen and guaraniee that the mortgagee will not

be unnecessarily prejudiced by a delay in paymenin, incvitably occasioned by litigation. It ensures
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that the mortgagees are not Jefi out of pocket due io ihe time that lapses over the course of litigation,
while on the other hand encouraging a mortgapo 1 hasien the progress of litigation so as 1o
improve on jts ability (o expand its business or pay debis, or 10 mitigate any detrimental effect

imposition of the condition may have had on ihe, mortgago’s hquidity.

[tapplies o situations where a dispute arises hetween the mortgagor and the mortgagee regarding
their respective rights under the mortgage, befoie e morfgagee can exercise thejr power of sale
or foreclosure. Although payment of Joan instalinents is not suspended pending a suit, unless
directed otherwise, the practical realily is thar htigation has tended to have that consequence. This
provision therefore strikes a balance between (he competing desire of the mortgagee to realise the
security following default and thar of the marizager to have his or her day in court on questions
regarding the legality or propriety of evenis 1 igpering that process, whilst the mortgagor pursues

his or her various remedies.

While on the one hand the court should be alive to the polential of the mortgagee abusing this
provision by invoking the power of sale maliciously or unlawfully, it should at the same time be
mindful of the purpose of this provision being undermined by a disgruntled mortgagor making
unfounded assertions of illegality, dispute ove; (1 Aonnt outstanding, the value of the property,
and so on, purposely to avoid or delay the sale While (he potential abuse by the mortgagee is
mitigated by the fact that the amoun paid by ¢ mortgagor will eventually be refunded with
interest by the mortgagee when the cowt cstablishes that the mortgagee’s computation of the
disputed outstanding amount or valie of (1 Praperiy wag incorreet, if the “pay now, argue later”
rule were not enacted, there would he 4y neenbive for g mertgagor to dispute a sale, which the

mortgagor would not otherwise have done.

The considerations underpinning the “pay now, mgue later” concept enacted in Regulation 13 of
The Mortgage Regulations, 2072 include the pulic inieres in obtaining full and speedy settlement
of commercial disputes and the need to limir i)y hility of vecalcitrant debiors to use objection and
appeal procedures strategically to defer (he payient of borro wed funds. It was argued by counse]
for the appellant that a dispute over the legality of the motigage, the procedure of jis enforcement

or the amount outstanding is reason enough not 1o impose the 30% deposit re uirement. If this
e g | p q
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were to be adopted as a valid reason, then the entire purpose of the provision would be defeated.
All it takes is for the mortgagor 1o raise such = clainy in the plaint, however frivolous. The
legislative intent on the other hand can be achieved iy inter preting “amount outstanding,” to mean

the amount as claimed by the mortgagee at the tune the suit is filed

Similarly, it is equally disingenuous (o seek 1o defear the frurpose of the provision by adverting to
Regulation 11 (2) of The Mortgage Regulations, 0] whicl requires a valuation report to be made
not more than six months before the dafe of sale 1t requirement is specitic to the value at the
time of sale by the mortgagee, not necessarily fin purposes of the adjournment or postponement
of a sale. For the purposes of Regulation 17 (1) 1hie valye ol the property at the time of execution
of the mortgage would suffice. This MO s e itis a pre-dispute value that was agreed upon

by the parties.

A statute must be so construed so as (o effectuate us abject and purpose, and not to defeat the same
(see Whitney v. Commissioner of Inland Kevenie [1920] AC 37). A construction which would
defeat the very object of the legislative intent <liowld be avaided. Therefore, all applications for
temporary injunctions involving martgaged prope ity which result i adjournment or postponement
of a sale, require the applicant to deposit 30% of the forced sale value of the mortgaged property
or the outstanding amount, as a precondition to the peant of the temporary injunction order, have

effectuated its object and purpose

it follows therefore that the leancd Deputy Regisirar in the exercise of her jurisdiction acted
illegally or with material irregularity or injustice wlien she granted an interim injunction order
whose effect is the stoppage or adjourriment of » sale by mortgagee without subjecting it to the
condition that the applicant deposits of 30% of thic amount outstanding. For that reason the order
must be set aside. The ex-parte interin order rued herein on 15" March, 2022 is accordingly

vacated. The costs of this proceeding shall ahide the cutcame of the suit

Judge
16" March, 2022.
2.30 pm.



