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JUDGMENT OF MANYINDO — DCJ;

The Petitioner, Major General David Tinyefuza, joined the National
Resistance Army (NRA), now Uganda Peoples' Defence Forces (UPDF) .
in 1981. At that time the NRA was a guerilla Army engaged in the
'struggle to oust the Government of the day. They succeeded and

took over the reigns of ppuwerwn. 26-1-86. By that time the petitioner
was a Senior Officer and a historical member of *he High Command

of the NRA. '

"Under section 144 of Legal Notice No. 1 of 1986, as amended by Decree

No. 1 of 1987, the “bush" NRA became the National Army of Uganda

from 26-1~86, and an Army Council was established consisting among
others, Senior Army Officers as at 26-1-26. That Army was formally
raised and regulated by the National Resistance Army Statute, 1992

(No. 3 of 1992) which came into force on 24-4-92, and which repealed
the Armed Forces Act and Legal Notice No. 1 of 1986. 3By virtue

of section 9 thereof the petitioner, in his cepacity as a Senior

fficer, became a member of the National Resistance Army Council,
created under that section. He also became a Member of the new

High Cémmﬂnd under section 10(1l) (c) of the same Statute, as. a historicnl
member of the NRA as at 26-1-86. In 1988, he was promoted to the

rank of Brigadier, 1In 1989, he was further promoted to his present

rank of Major Gemeral. In that same year he was appointed Minister

of State for Defence, a post he held until 2-2-93, when he was appointed
Presidential Advisor on Military Affairs.
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The letter of appointment was writtenion 24=-5-93, but the appointment
was backdated to 2-2-93, The appointment was on contract terms,

for a period of 24 months.

From 1994, to 1995, the petitioner also represented (at defferent
times) the NRA in the National Resistance Council (Parliament) and
the Comstitutent Assembly. On 28-11-96, he was summoned by the
Parliamentary Sessional Committee on Defence and Imnternal Affairs

and through the Minister of State for Defence (General),to testify
before that Committee in connection with the civil strife in Northern
Uganda. He appeared béfore the Committee and testified freely and

at great length. Before us he adopted that testimony and the entire
record of proceedings before the Committee as part of his case.

In the Course of his testimony before the Parliamentary Comittee

the petitioner made a stinging attack on the Uganda Peoples'

Defence Force, (as the Army had come to be known under the present
Constitution which came into force on 8-10-95), in its conduct gemerally
and in particular, its handling of the insurgency in Northern Uganda.

Those criticisms were widely reported by the madia and press. Apparently
the criticisms did not go down well with some Senior Government

and Army officials. For example the Army Commander was reported

by the partly Government owned New Vision News Paper of 4-12-96,

to have told the same Parliamentary Committee when he appeared before
it that the petitioner should have first resigned from the Army

if he wanted to express his own views and not those of the Army.

The Minister of State for Defence (General), Hon. Amama Mbabazi,

was reported by the same News Paper of 8-12-96, to have said, in

an interview with that paper, that he thought that somebody was

"up to something” and the petitioner "was playing along." And in

the New Vision of 18-12-96, it was reported that President Museveni
had told a Press Conference at State House on 17-12-96, that the
petitioner would have to sort out his problems with the Army before

he was allowed to resign., This was after the petitioner had submitted
his resignation from the UPDF and its High Command on 3-12-96.

The letter of resignation was addressed to the President and Commander-
in-Chief of the Peoples' Defence Forces. The reads thus:-



" Presidential Advisor on Defence

KAMPALA.
3-12-1996

His Excellency

President of Uganda

Commander - in - Chief - UPDF
Chairman of High Command.

Re: Resignation Form UPDF and High Command

Your Excellency,

With great difficulty, I huve decided to resign as a Member
of the Uganda People's Defence Forces and also resign from
the UPDF.

There are several reasons but most important among those
is that I feel I am unjustily being harrassed over my
testimony before that Parlimentary Committee on Defence
and Internal Affairs. :

To require me to appear before the High Command so that
Action is taken against me is rather tco high handed.

I will state my reasons briefly:-

Article 90 (1) of the Uganda Constltution 1995, states
among other thinge that 'Parliament shall appoint standing
Committees and other committees necessary for the efficient
discharge of its functions.'

Then Article 90 (4) says ' In the exercise of their functions
under this Article, committees of Parliament 90 (4) may

call any Minister or any person holding public office

and private individuals to submit memorandem or appear before
them to give evidence.'

Article 90 (4) (c) " shall have powers of the High Court

for (i) Enforcing the attendance of witnesses and examining

them on Oath Affirmation or otherwise, (ii) Compelling the production
of Documents and (iii) issuing a commission or request to

examine witnesses abroad.".

As can be seen from the above, I did appear before

the Parliamentary Committee on Defence and Internal Affairs
under Article 90(4) (c). Its terms of reference were set by
Parliament. These include among others ~

(a) Give evidencc as to mue caouses of Kony Warg

(b) Why it has taken Government so long to end that war;
(c¢) The effects of that war on the Country;

(d) How that war can be ended.
.o/éo



It is in light of the foregoing that I appeared before
the Committee and gave testimony. In so doing I may
have displeased a few people but when giving Evidence
under Oath you do not do so to please people but to

tell the truth, something I did very well in my view

as a matter of fact. There are many things which
semained unsaid, which in my view thought were not

good for National Security and in any case which may

not have had serious bearing on the subject matter before
the Committee.

This goes to prove that whatever was said was in good
faith and to try to help this Country end the prevailing wars
all around.

I wish to state that:-

(a) I did not request nor volunteer to appear before this
Committee,

(b) Was summoned by it.

(c) The Summons were served on the Army Commander who only
informed me. The terms of Reference which allow the press a. fewe
access were not set by me.

(d) In my view, a Parliamenter; Commitcece on Defence and
Internal Affairs has a right to know matters concerning the Army
and war. After all that is why it was set up.

Article 42 of our Comstitution requires that any persom
appearing before any administrative official or body has

a right to be treated justly and fairly and shall have

a right to apply to a Court of Law in respect of any
Administrative decision taken against him or her.

I am of the strong view that I will not have that Constitutional
right before the UPDF High Command for obvious reasons.

It is therefore, because of the above that I must resign
from the Army and subsequently its High Command. I find
it unjustified to continue serving in an institution whose bodies
I have no faith in or whose views I do not subscribe to.

I must say sir, that it was a privilege and an honour to
serve the National Resistance Army and the UPDF and more
particularly to serve under you. As one said, I owe must
to your wise guidance and kindly for bearance. I know

my own faults very well and I do not suppose I am an easy
subordinate; I like to go my own way. But you have kept
me on the rail's in difficult and stormy times, and have
taught me much, For all this; I am grateful. And I thank
you for all you have done for me.

Needless to say, it has been a great honour to have been
a Member of this Historic Army and Mission". We have
achieved much in war; may we achieve even more in peace.

Your Very Devoted Commorade,

DAVID-TINYEFUZA-MUWUNGU-BWAJOJO

MAJOR GENERAL 2
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The letter was copied to several persons, including the Minister
of State for Defence (General).

On 8th December, 1996, the Minister of State for Defence (g)

replied as follows:-—

"MSD/G/1
8th December 1996

Maj. Gen. David Tinyefuza,
President's Office,
KAMPALA.

RE: YOUR RESIGNATION FROM UPDF

" Yours ad&resaed:to H.E. The President and Commander-

in~-Chief of 3rd instant and copied to me among others
refers.

Having looked at the laws/regulations of the NRA Statute

and its subsidiary legislation relevant to the issue at hand,
and having consulted with the Commander-in-Chief and,
furthermore, having exhaustively discussed it in the Meeting

of the High Command, I advise you that the resignation of

officers is governed by the National Resistance Army (Conditions
of Service) (Officers) Regulatioms, 1993. These provide in

reg. 28 (1) that for an officer to resign his commission, the
Commissions Board, established by Reg. 3 (1) of the same Statutory
Instrument No. 6 of 1993, would have to grant permission for

such resignation in writing.

As you know one of the hallmarks of the NRM struggle

has been the restoration of the rule of law. All Ugandans
individually and collectively are equal before and governed
by the law enacted by the authorised orgamns of state.

This is, therefore, to informyou that your purported resignation
is null and void by virtue of the above quoted provisions.

I have taken trouble to quote them extensively for your benefit.
I would advise that you follow the right procedure in case

you are contemplating resigning your commission,

Amama Mbabazi
MINISTER OF STATE FOR DEFENCE (G)"

The Petitioner then presented before us this petition undar
Articles 50 and 137 of the Constitution and Fundamental Rights and
Freedoms (Enforcement Procedure) Kules 1992 Directions, 1996. The

mnorttrdnan raada Fhuc® -



= PETITION

TBe Petition of DAVID TINYEFUZA of c/o P.0. Box 2255 - Kampala,

whose names are stated at the foot of this petition:-

1. Your Petitioner is a person having interest in or is affected
by the following matters being inconsistent with the Constitution
of the Republic of Uganda 1995, whereby your Petitiomer is
aggrieved:-

(a) That the letter of the Hon. Minister of State
for Defence (C) addressed to the Petitioner
Ref: MSO/G/1 dated 8th day of December, 1996,
rejecting the Petitioner's resignation from
the Uganda People's Defence Forces and it's
High Command and requiring the Petitioner to
resign in accordance with Regulations 28(1) of
the National Resistance Army (Conditions of
Service) (Officers) Regulations 1993 is
unconstitutional for being contrary to Articles
25(2) and 25(3) (c) of the Constitution of the
Republic of Uganda 1995.

(b) Proceedings in the Parliamentary Sessional
Committe on Defence and Internal Affairs are
privileged under Avti-1le 97 of the Constitution
and as such cannot form a basis for any
disciplinary and or Criminal/Civil action
again-t the Patitlomar in any Court of Law
and/or administrative body of any kind.

2, Your Petitioner states that the actioms of the Minister of
State for Defence requiring him to tender his resignation
in accordance with the National Resistance Army (Conditions
of Service) (Officers) Regulatioms, 1993 Reg. 28(1) is
unconsitutional and therefore null and void on the following
grounds: -

(a) The Petitioner ceased to be a continuing full time
member of a regular force as defined in the Army Code,
upon his appointment to the Civil Service of the
Republic of Uganda as Presidential Advisor on the
24th day of May, 1994.

(b) The Petitioner was not resigning a Commision
as required by Regulation 28(1) of the Nationmal
Resistance Army (Conditions of Service)
(0fficers) Regulations, 1993 since no Commission
has ever been issued to him in accordance with
Regulation 134{3) of the said Regulations.

(¢c) Having ceased to be 2 Member of a regular force
the Petitioner was chbliged to regularise his
status in relation to the regular force and the
High Command.

(@) In the circumstances elaborated in the Petitiomer's
resignation letter, affidavit in support of this
Petition and the tescimony before the Farliamentary
Sessional Committee, the Petitiomer is a conscientious
objector within the meaning of Article 25(2) and
25(3) (c¢) of the Constitution, and as such his
resignation cannot be quastioned.



3. Therefore your Petitioner prays that the Court may grant
a declaration that the following measures and acte are
in consistent with the Constitution in their application

to the Petitioner and are a violation of his fundamental
human rights granted in the following Constitutional
Provisions:

(a) (1) Regulation 28(1) of the National
. Resistance Army (Conditions of Service)
Regulations 19933

(i1) Any threatened disciplinary,
administrative, criminal or civil
action or actions against the Petitioner
in any tribumal, forum, or Court of law,
arising out of his testimony before the
Parliamentary Session Committee on Defence
and Ineernal Affairs;

was inconsistent with the Conmstitution of the Republic of
Uganda;

(1) Articles 25 (2) and 25(3) (e);
(1)  Articles 20, 23, 25 (2) and 25 (3)(c)s

(iii) Article 97.

(b) Grant orders restraining all persons whatsoever
from interfering or threatening to interfere or
denying the petitioner of the exercise of his
right and freedom guaranteed by the provisions
of the Constitution.”
It is supported by three affidavits sworn by the Petitioner on various

dates.

In his answer to the petition, the respondent contended (a) that
the petition lacks a cause of action as it does mot show that there
is an act or ommission by any person or authority which contravenes
or is incosistent with a provision of the Constitution, (b) that
the letter of the Minister of State for Defence quoted above did
not require the petitioner to perform forced labour or do or refrain
from doing anything that is inconsistent with the Constitutiom,

but only advised the petitioner to recign according to law; (c)
that no disciplinary and/or criminal or civil action has been taken
against the petitioner by anyone as a result of the petitioner's
testimony to the Committee and (d) that the affidavits accompanying

the petition were fatally defective. in another line of defence,



it was contended that the peritioner is and remains a Member of
the UPDF until he resigns in accordance with Regulation 28 (1) of
the National Resistance Army (Conditions of Service) (Officer)
Regulations, 1993. The answer to the petition was (officers)
Regulati&ns; 1993. The answer to the Petition was accompanied by
an affidavit sworg_by Hon. Amama Mbabazi on 6-1-97.

When the petition came‘up for hearing, the learnmed Solicitor
General, Mr. Kabatsi, who represented the Attorney-General, raised
preliminary points of objection to the effect - (a)the affidavits
accomnpanying the petition were defective as they contained lies
and grave inconsistences, (b) the requisite fees were not paid and
(c) the petition does not disclose a cause of action as it does
not allege that a specific act or ommision violates a provision

of the Constitution.

After hearing the reply of Mr. Lule, iearned Senior Counsel

for the petitioner on the points of objections, we decided to join
the preliminary objection with the questions arising on merits and
decide them together. It is necessary therefore for me to deal
first with the question whether this petiﬁion is maintainable, in
other words, whether it is compretent. On the question of Court
Fees there was evidence - from the receipts in possession of Counsel
for the petitioner and the endorsements on the Registrar's file -
that the petition was accompanied by Court Feas of Shs. 10,500/-
and Shs. 100 000/- security for costs as required by the Rules.

So there was rearily no merit in this point of objection.

With regard to non-disclosure of a cause of action, the petitioner's
case as can be gathered from the petition and the accompanying
affidavits, is that (a) under the Constitution no one has the right
to quéstion him on what he said to the Parliamentary Committee and
(b) that he is entitled to a declaration to effect that he is
no longer a Member of the UPDF and therefore cannot be subjected
to Mifitary service which would amount to subjecting him to
forced labour. Now Article 25 (2) protects the individual against
forced labour. Since the petitioner claims that the Government
wants to keep him in the Army against his will, and to question
him and possibly discipline him as a result of his testimony to
the Committee whi lh wiuld vizlate the protection given to him by
Article 97 of the €-nstitution, it seemed clear toc me that he was
entitled to petition this Court for redress under Article 50(1)
of the Constitution which providesi-

oel9.



"50. (1) Any person who cluim that & fundemental

or other right or freedom guaranteed under this

Constitution has been infringed or threatened, is

entitled to apply to a competent Court for redress

which may include compensation.”
On the face of it the Petition disclosed a cause of action.
with regard to the validity of the affidavits, Mr. Kabatsi's first
complaint was that the petitioner's affidavit in reply to that of
Hon., Amama Mbabazi was fatally defective in that in paragraph 8 thereof
the petitioner does not disclose, when he should his source of informatiom
but merely states that he was advised by his lawyers that Miditary
Regulations no longer apply to him since he ceased to be a Member
of a regular force wiien he was appointed Presidential Advisor om
Military Affairs. Mr. Kabatsi submitted that the petitiomer should
have stated the name or names of the lawyer or lawyers who so advised
him. The law on the point seemed to me to be well settled. An
affidavit must state the means of the deponent's knowledge or the
ground of his or her belief with regard to the matters set out in
the affidavit. See: Caspair Ltd., -v- Harry Gandy (1962) E.A.
414 at 417, 1In the instant case the petitiomer averred that '. his
source o. information were his lawyers. I could nct see it as necessary
to particularise the lawyer or lawyers as in this context the lawyers
must be the lawyers who drew up the petitioner's 2ffidavit.

As for the alleged lies and inconsistences, it was argued

by Mr. Kabatsi that some of the averments in the affidavits made those
affidavits contradict each other and also were at variance with the
petitioner's testimony to the Committee in some material respects.

It seemd clear to me that Mr. Kabats's arguments went to the merits

of the petition which was premature. In my opinion the case of Bitaitama and
4 Others —v-— Kananura High Court Civil Appeal No. 47 of 1976, Allen J.

(as he then was) which Mr. Kabatsi cited in support of his contention

that the petition must fail as it was supported by totally defective
affidavits can be distinguished from the instant case. In that case

the affidavits supporting the petition contained several deliberate
falsehoods. The deponent did not disclose the source of some of

his information and worse still, the Notice of Motion was itself defective
in that ic did not state the grounds of the application.

Kananura (supra) was a decision of the High Court which can only
have persuasive influence on this Court, Allen J, ook a very
strict stand in that case and even criticised highBR Courts on the
point albeit orbiter, when he stated:

«/10.
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"gefore I take leave of this case I should

like to express my misgivings about thc

lenient attitude by the Court of Appeal

for East Africa in dealing with irregularities".
With respect of the learmed Judge , the decision of the Court of Appeal
for East Africa in: Uganda vrs Commisioner of Prisons, Ex Parte
Matovu (1966) E.a. 514 is to be preferred. Im that case the applicant
was detained under Emergency legislation. He took out habeas corpus
proceedings in the High Court. At the same time ccnsticutional issues
were fromed and referred to the Comstitutional Court for determination,
Clearly the writ of habeas ccrpus was defective. Nevertheless, the
Court took the position that as the liberty of a Citizen of Uganda
was involved, the application as presented was not objected tc and
that as consiserable importance was attached to the questions of law
under reference, the case ought to be heard on merit in the interest
of justice.

The case before us relates to the fundamental rights and freedom of the
individual like the petitioner which are enshrined in and protected

by the Constitution., In my opinion it would highly improper to deny
him a2 hearing on techmical or procedureal grounds. 1 would even go
further and say that even where the respondent objucts to the

petition as in this case, thc matter should proceed to trial

on the merits unless it does not disclose a cause of action at all.
This Court should readily apply the provision of Article 126 (2) (e)

of the Comstitution in a case like this and administer substantive
justice without undue regard to technicalities. It is for the above

reasons that I can not uphold Mr, Kabats's objections.

During the course of the trial Counsel for the petitiomer

sought to put in evidence a document which was attached to the petitiomer’s
affidavit in reply as Ammexture A4. It was objected to by the Counsel

- for the respondent. I was one of the four Judges who upheld the
objection for reasons which we promised to give in the judgment.

These are my reasons. First, Anmexture A4 was a photostat copy

of a radio message. Counsel for the petitioner did not at time

have the original transcript. Second, the author of the message

ﬁas not full disclosed on the document. Mr. Lule informed us that

he did not have instructions then as to who the author was. Third,

the document was not signed. Fourth, it was crossed with a bold

ink line in the middle all though its five pages. In those circumstances

I did not regard it as a genuine document to be received in evidence.

.o/11.
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Happily for the petitioner, the original transcript was

subsequently obtained and produced in evidence as it was not crossed,

it was signed and it was acknowledged by Hon. Amama Mbabazi - in cross =
examination ~ as the meassage sent to all Members of the High Command,
including the petiticnmer, by the President of Uganda/Commander - in -
Chief of the Uganda Pecples' Defence Forces.

I now turn to the petition on the merits. At the Commencement of the
hearing of the petition the €Gounsel for the parties framed the agreed

issues as follows:~-

"1. Whether on his appointment to the post of Presidential
Advisor on Military Affairs the Petitioner became a public
servant by virtue of the terms as spelt out in the letter

of his appointment.

2. Whether upon his appointment with effect from 2nd February,
1994, the terms of service spglt out in the letter of
appointment were the terms governing the Petitioner and
his service relationship with the Republic of Uganda.

3. Whether upon being offered new terms of service, set out
in the letter of appointment, the Petitioner continued to
be governed by the terms of his old employment tooc, in
the Uganda Armed Forces,

4, Whether having served in the Army and appointad to a new
position outside the Military establishment, the Petitioner
continued to be a Member of a regular force as defined in
the National Resistance Army statute and the Regulations made

thereunder.

S Whether in his new status, arising from his new terms of
service set out in his letter of appointment the Petitioner
continued to be subject to Military law, to which Members

of the Uganda Peoples' Defence Forces are subject.

6. Whether to be a Member of the High Command as defined or
set out in the National Resistance Army statute one must of

necessity also have to be a Member of a regular force.



7. Whether the letter from the Minister of Statc for Defence
(Annexture "E" to the Petition) which declared the Petitioner's
resignation and departure from the Army and the High Command

~"null and void" was in effect a denial of the Petitioner’s
liberty and calculated to require the‘Petitioner to Perform

forced labour.

- 8. Whether the Petitioner resigned from the High Command and
refused to be a Member of a regular force as a conscientious
objector in accordance with Article 25(2) and 25(3) on the
Constitution, 1995.

9, Whether the testimony given by the Petitioner before the
Parliamentary Sessional Committee on Defence and Internal
Affairs was made on a privileged occasion and entitled the
Petitioner to immunity from any actual or threatened
prosecution, harassment or victimization guaranteed by Articles
97 and 173 of the Constitution, 1995, and the provisions
of the National Assembly (Powers and Privileges) Act Cap.

249 Laws of Uganda, 1984 Edition.

10, Whether the letter from the Minister of State for Defence
and the reported conduct of the other authorities in the
Goverament and the Army amounted to a threat to the
Petitioner's fundamental rights and freedoms guaranteed
and protected under Articles 20, 23, 25 (2), 25 (3) (c) and
97 thus justifying the Petition.

11. Whether the Petitioner is entitled to the declarations and

remedies prayed or any other",

No doubt some of the issues overlap. From those issues, the declarations
sought, the evidence adduced and the submissions of Counsel for the parties

it can be said that the rea .l questions for determination are:-

1. Whether the testimony given to the Parliamentary Sessional
Committee on Defence and Internal Affairs by the Petitioner
is covered by the Parliamentary immunities and privilages
provided in Article 97 of the Constitution,
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2. Whether the letter of the Minister of State for Defence
(General) to the petitioner, declaring the latter's
purpofted resignation from the UPDF and its High Command
null and void and the reported conduct of some Government
and Army Officgrs'amounted to a denial of his liberty
and a threat to his fundaﬁental rights and freedoms
and a wﬁs calculated to require him to perform forced labour.

3. Whether having been appointed Presidential Advisor
on Military Affairs ouside the Military establishment,

the petitioner continued to be a member of the Army.

@. If the answer to (3) is in the affirmative, whether
the petitioner continued to be governed by the terms
of his employment in the Army and was subject to Military
Law while also being governed by his terms of service
as Presidential Advisor on Military Affairs.

5. whether a Member of the High Command must necessarily
be a Member of the Army.

6. Whether the petitioner is a conscientious objector
within the meaning of Article 25 (2) and (3) of the
Constitution.

7. Whether the petitioner has resigned from the High Command
of the Army.

8. Whether the petitioner is entitled to the declarations

he seeks.

I propose to deal with those question in that order. But perhaps I should
first and briefly address my mind to the principles that govern the
interpretation of the Comstitution. I think it is now well established that
the principles which govern the Contruction of Statutes also apply to

the Construction of Comstitutional provisions. And so the widest comstruction
possible in its context should be given according to the ordinary meaning

of the words used, and each general word should be held to extend to all
ancilliary and subsidiary matters. See: Republic -v- El. Mann (1969) E.A.

357 and Uganda vrs. Kabaka's Govermment (1965) E.A. 393.
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As was rightly pointed out by Mwendwa, CJ, (as he then was)

in El.Mann (supra), in certain contexts a 1libaral interpretation

of Constitutional Provisions may be called for. In my opinion
Constitutional provisions should be given liberal comstructionm, unfetterred
with'technicalities because while the language of the Constitution
does not change, the changing circumstances of a progressive society
for which it was dgsigned may give rise to new and fuller import to
its meaning. A Constitutional provision containing a foundamental
right is a permanent provision intended to cater for all time to come
and, therefore, while interpreting such a provision, the approach

of the Court should be dynamic, progressive and liberal or flexable,
keeping in view ideals of the people, socio-economic and politico -
cultural values so as to extend the bemefit of the same to the maximum

possible.

In other words, the role of the Court should be to expand

the scope of such a provision and not to extenuate it, Therefore,
the provisions in the Constitution touching on fundamental rights
ought to be construed broadly and liberally in favour of those on

whom the rights have been conferred by the Constitution.

1f a petitioner suceeds in establishing breach of a fundamental
right, he is entitled to the relief in exercise of Constitutiomal
jurisdiction as a matter of course. However, the Court may decline
relief if the grant of same, instead of advancing or fostering the
cause of justice, would perpetuate injustice or where the Court feels
that it would not be just and proper for example if the matter has
been overtaken by events. In my opinion, in this regard, there seems
to be no distinction between the enforcement of a fundamental right

and a legal right under a general law.

The second principle is that the entire Constitution has tc be read as
an integrated whole, and no one particular provision destroying the
other but each sustaining the other. This is the rule of harmomy, rule
of completeness and exhaustiveness and the rule of paramountacy of the
written Constitution. The third principle is that the words of the
written Constitution prevail over all unwritten coventions, precedents
and practices. I think it is now also widely accepted that a Court
should not be swayed by considerations of policy and propriety while

‘interpreting provisions of a Constitution.



I now turn to comsider the questions raised by the petition.

With regard to the first gquestion, whather the petitiomer's testimony
before the Parliamentary Séssional Committee was made on a privileged
occasion with the result that no one can question him, harrass him
or even take any action against him on account of that testimony,

I would answer the question in the affirmative. Even Mr. Kabatsi
admitted in his final address to the Court, that that testimony was

given on a privileged ocagion.

It was his submission that in fact nc one was contemplating prosecuting,
harrassing or victimising the petitioner because of what he stated

to the committee, The protection lies in Article 97 of the Comstitution
which provides as follows:-

¥97. The Speaker, the Deputy Speaker, Members
of Parliament and any other person parti-
cipating or assisting in or acting in
connection with or reporting the procee-
ings of Parliament or any of its
Committees shall be entitled te such
immunities and privileges as Parliament
shall by lew prescribe."

The relevant law is to be found in the Natiomal Assembly
(Powers and Privileges) Act (Cap 249). Under section 9 thereof the
Parliament or a Sessional Committee of Parliament may summon witnesses

‘to testify before it. Under section 14 any person summoned to testify
or produce papers, books, records or documents before the Parliament

or a Committee thereof is entitled, in respect of such evidence or

the disclosure of any communication or producticn of the articles
referred to above to the same right or privilege as before a Court

of law. There are, under that section, exceptions as to what a witness
may say or produce before the Parliament or a Sessional Committee
thereof but they are not relevant to this case.

The evidence before us shows that the petitioner was summoned

as a witness by the Committee in his capacity as a Senior Officer

in the Army and a Presidential Advisor on Military Affairs. He was
to testify on, inter alia, the cause or causes of the war or Civil
strife in Northesn Uganda and to suggest to the Committee a possible
solution to the problem. It was the evidence of Hon. Amama Mbabazi
that it was zgreed by the Committee and the Ministry of Defence that
Army Officers should be summoned through him zs Minister of State
for Def-nce. This was for disciplinary purposes. The petitioner
was so summoned, whereupon the Minister directed the Army Commander

to allow the petitioner to respond to the summons. That was done.

.nac/16o



1t is clear from the record of proceedings before the Committee

that the petitioner was assured by the Committee that his testimony
would be privileged. Clearly the Committee had in mind the provisions
of Article 97 of the Constitution and the National Assembly (Privileges
and Powers) Act (Cap. 249).

Regarding the second question, whether the Minister's letter

touching on the petitioner's purported resignation and the conduct

of other GCovernment and Army officials derogated from the petitioner's
liberty, threatened his fundamental rights and freedoms and was calculated
to require him to perform forced labour in the Army, it seems clear

to me that in that letter the Minister merely expressed his opiaion

that the purported resignation was null and void as it was not done
according to the law. He then went on to advise the petitiom to

proceed under Regulation 28 (1) of the National Resistance Army (Conditions
of Service) (Officers) Regulations, 1993 which were made under section
104 of the NRA Statute, 1992. '

Mr. Lule's argument was that to require the petitioner to

resign in accordance with Military Law when he was not a Military
action could be taken against him in the process of rwsignatiom. of
course this argument begs the question whether the petitioner'is a
Military person or not which will be dealt with later in the judgment.
Suffice it to say here that in my opinion the letter in question was
neither an act nor a threat to the petitioner's liberty and fundamental
rights. It did not state that the petitioner could not resign from
the Army. On the contrary, it advised him to resign but legally.

" 8o the threat of forced labour did not arise.

However, theeats can easily be deduced from (a) Hon. Amama Mbabﬁzi's
statement to the Sunday Vision of 8-12-96, to the effect that somebody
was up to something and the petitioner was playing along; (b) the reported
' statement by the Army Commander in the New Vision of 4-12-96, to the
effect that the petitioner should have resigned from the Army before
giving the damaging or damanding testimony to the Parliamentary Committes;
(c) the statement by the Commander - in= Chief of the UFDF to

the effect that the petitioner would have to sort out his problems

with the Army before he could resign and the message (exh. P2)

sent to the High Commond by the Commander - in-Chief, in conunection

with the petitooner's testimony to the Parliamentary Committee. The

contents of exh. P2 cannot be discussed here for sccurtity reasomns.

t.ll-].



The News-paper peports have not been denied. The presumption

must be that they wore coccurate. Exhibit P2 contained some serious
allegations against the petitioner which could lead to some sort of

~ action being taken against him for what he had said to the Parliamentary
Committee, That would clearly be unconstitutional under Article 97

of the Constitution, However, I cannot agree that those statements -

in the press and in exh. P2 - were calculated to require the petititioner
to perform forced labour as it was never claimed therein that the
petitioner had to remain in the Army and perform forced labour. 1In

any case under Article 25 (3) of the Constitution forced lazbour does not
include military service.

And so I would answer the second question thus; the Minister's

letter in question did not deny or in any way threaten the petitiomer’'s
liberty and fundamental rights, nor did it require him to perform forced
labour, but the said statements to the press and the radio message in
exh. P2 constituted a threat to the petitioner's liberty and freedom.

I now turn to the third Queation - whether the petitioner

continued to be a Member of the Army even after his appointment as Presidential
Advisor on Military Affairs. His stand is that he wrs 2 non commissioned
Officer in the Army and that upon his appointment to the public service

he ceased to be 2 member of the Army. In other words, that that appointment
terminated his employment in the Army. It would follow then that

at the time he testified beforz the Parliamentary Committee he did

so only as a public servant and not as a Military man.

For the respondent it was contended that he was a Commissioned

Officer and that his appointment to the Public service did not znd
could not take him out of the Army. He could leave the Army only

with the permission of the Commissions Board under Regulation

28(1) of the National Resistance Army (Conditions of Service)
(Officers) Regulations, 1993. It is not disputed that the petitioner
has been a Senior Officer in the Army. What is disputéd is whether he
is a Commissioned Officer or mnot. It is therefore necessary to examine
the chequered history of commissions in the Arﬁy of Uganda in order

to decide whether.the petitioner was a Comhissioned Officer or not.

Before 1971, bhe National Army was govermed by the Armed

Forces Act (Cap 295). Section 11 of that Act provided for the Defence ¥
Council and its composition, Under section 96 (1} the Defence Councii
was empowered to make regulations to govern the Armed Forces. Section 96
(2) (c) empowered the Defence Council to mnke regulations in respect of
the ranks of officers aﬁd men of the Armed Forces, the numbers

in each rank and the use of uniforms by the Officers and men.

ee/18.
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The Defence Council made Regulations know as The Armed Forces

(Conditions of Service) (Officers) Regulations, 1969 under Statutory
Instrument No. 30 of 1969. Part I thereof related to Commissions.

Under Regulation I thereof the Commissions Board was established. Ome

of its functions was to advise the Defence Council in respact of appointment
‘of persons to commissions in the Armed Forces - Schedule 2 of those
Regulatioﬁs contained'the format of the warrant of appointment to commissicns.

That format clearly emphasized the supremancy of the Defence Council,

Following the Military coup de tat of 1971, the Armed Forces

Act was amended by the Amin regime. Under section 5 of the Armed Forces
Decree (No. 1 of 1971), some sections or parts of the Armed Forces Act,
1969 ceased to have effect.

The composition of the Defence Council was also changed. It was to
consist of the Military Head of State who was also the Chief of Defence
Staff and Commander — in - Chief of the Armed Forces as Chairman, and
other persons specifiedlin that section. Previously the Defence Council
consisted of the Prime Minister, the Minister of Defence, the Chief

of Defence Staff, the Army Chief of Staff, the Chief of Air Staff and
other persons to be appointed by the Prime Minister »n the advice of

the Cabinet. '

Clearly, under the 1971 Decree the Comissions Board whose

function had been to advise the Defence Council on matters of promotions,
appointments and retirement of Officers, became redundant since the

Head of State had become the Chairman of the Defence Council and also

the Commissions Board in his capacity as Chief of Defence Staff. The
Existing Law (Miscellaneous Repeal) Statute (No.2 of 1980) which repealed
the composition of the Defence Council which would be the body to determine
and issue Commissions to officers in the Army under the Armed Forces

Act, 1969 which was still in force. No mention was made of the sections
of the Armed Forces Act and the Regulations made thereunder which were
repealed by Decree No. 1 of 1971. The matter has since been put right

by the Bational Resistance Army Statute, 1992 (No. 3 of 1992).

It seems clear to me therefore, that in 1988 when the Army

ranks were regularised to match with internationally recognised ranks,
there was no Defence Council which could sanction the commissions.
Under Article 78 of the 1967 Constitution which was in forme until
8-10-95, the President enjoyed the power to appoint, promote and

dismiss Members of the Armed Forces. It was in excessive of that
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powér that in 1988, the President, as Supreme Commanc of the Armed
Forces, promoted the petitioner to the commissioned rank of Brigadier
under General and Administrative Order No. 6 under sub-hcading 2

Promotions/Commissions.

There can be no doubt that the ranks of Brigadier and

Major Genmeral are commissioned ranks. The petitioner freely accepted
the appointment and promotion to those well recognised commissioned
ranks of Brigadier and Major General. In my view it is immaterial
that no warrﬁnt of commission was issued. I find therefore, that

the petitioner was a commissioned officer in the NRA.

Under section 5 (1) of the Natibnal Resistance Army Statute

1992, No. 3 of 1992 service in the Army is a continuing full-

time job and 2 member of the Army is liable to be employed on active
service any time. Similary under the Public Service Standing Orders

a public servant is engaged on full time basis. It follows that an

Army Officer cannot be a public servant at the same time. And so

when the 1993, the President appointed the Petitioner to a public service
job as Presidential Advisor on contract terms, he thereby took him

out of the Army. There is no doubt that the President's power to

appoint Army Officers included power to remove them from the Army.

There was evidence to the effect that as a matter of practice

the Army Council allows Cfficers in the Army to accept assignments
in the public service while remaining Army Officers. Clearly this
practice contravenes section 5 (1) of the NRA Statute. There was
also some ecvidence to the effect that while a Presidential Advisor,
the petitioner continued to enjoy certain facilities from the Army
which included salary. Obviously he was not entitled to receive
double salary. He might have enjoyed the other facilities in his
capacity as a member of the High Command which is understandable.
My finding on the third question is therefore that the petitioner
ceased being a member of the Army on 2-2-1993, when he was appointed
Presidential Advisor on Military Affairs.

In view of my finding as regards the third question, I would

answer the fourth question - whether the petitioner continued to

be governed by both the terms of service in the Army and those of the
service in the public service and was subject to Military Law in the
negative, He was governed only be the temms of the contract in the

public service.



Since he was no longer a member of the Army he could not be subjected
to Military Law except in his capacity as a historical member of the
High Command.

As for the fifth question, whether a Member of the High Command

must also be a Member of the Army, the answer is clearly no. This
point was easily agreed by the Counsel for both parties. Under section
10(1) of the National Resistance Army Statute, 1992, the high Command
consists, among others, the original Members of the High Command (the
bush High Command) as at 26-1-86, which includes the petitioner

and some civilians as ex officio members. As the law stands,

it appears that historical or original Members of the High Command are
there for life unless they resign. This may explain why under subsection
(2) of the said section, an original Member of the High Command

cannot participate in the proceedings of the High Command in

circumstances specified therein.

The sixth question - whether the petitiomer is a conscientious
objector under Article 25 (2) and (3) of the Conmstitution - is of no
consequence now in view of my finding that the petitioner is not a
member of the Army. No one is asking him or forcing him to join the
Army. Mr. Lule did make the interesting submission that a member

of the Army can be a conscientious objector if he begins to question
the propriety of military service as a conscientious objector. My
view is that one camnot be a member of the Army and at the same time
be a conscientious objector to that Army as military service is not
forced labour under Article 25 (3) (c¢). Only an ousider, a
civilian, may refuse to join the Army on the ground that he or she
is a conscientious objector. A member of a disciplined force has mno
choice in the matter. His or her work there cannot be said to forced
labour. The momment that person loses faith in the Army and in the

way it operates then that person must resign from the Army.

I now turn to the seventh question - whether the petitioner has resigned
from the High Command of the Army. There is no provision as to how

a historical member, like the petitioner, resigne from the High Command.
It may be that the resignation should be addressed to the Commander
in-Chief of the UPDF as the petitioner did here on 3-12-96. The

word "resignation" has a very definite connotation. Im Black's

Law Dictionary, it is defiined as "formal renouncement oOr relinquishment
of an office; it must be made with the intention of relinquishing

the office accompanied by an act of relinquishment.” The date of
resignation is normally the date specified in the writing by which

one has resigned or if no date is specified therein, the datz of receipt

L
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of such a writing to the addressee. In the instant case the date
of receipt of resignation is 3-12-96. I find that the petitioner
resigned from the High Command on that date.

In conclusion, I would grant the declarations (a) that any threatened
disciplinary, administrative, criminal or ci¥il action or actions
against the petitioner in any tribunal, forum or Court of law, arising
out of his testimony before the Parliamentary Sessional Committee on
Defence and Internal Affairs would be unconstitutional as it would
violate Article 97 of the Constitution; (b) that Regulation 28(1)

of the National Resistance Army (Conditions of Service) (Officers)
Regulations, 1993, is not applicable to the petitiomer as he 1s not a
member of the Army. I do not find it mecessary to an order in restrant
make in view of the holding that any disciplinary action by anyone
arising from the petitioner's testimony to the Parliamentary Scssional

Committee would be unconstitutional.

I would order that the respondent pay the petitioner’'s costs of this
Petition.,

Dated at Ka‘nq)ala this..‘..l.-'. day Of 'll.lAlp-rli;ljgil..I..l 1997.

S.T. MANYINDO
DEPUTY CHIEF JUSTICE

I¥ accordance with the unanimous view it is ordered that the following

declaration shall issue:-

(1) That any threatened disciplinary, administrative, criminal
or civil action or actions against the Petitioner in any
tribunal, forum or court of law, arising out of his testimony
before the parliamentary sessional committee on Defence and
Internal Affairs would be unconstitutional as it would
violate Article 97 of the constitution;

(2) That Regulation 28 (1) of the National Resista2nce Army
(conditions of Service) (Officers) Regulatioms, 1993, is
not applicable to the petitioner as he is not a member of

Army.



The other declaration or orders sought are not granted. It is also ordered

that the respondent shall pay the petitioner's costs of this petition.

DATED at Kampala this 25th day of April, 1997.

S.T. MANYINDO
DEPUTY CHIEF JUSTICE

I CIRTIFY THAT THIS IS THE TWE COPY OF THE ORIGINAL.
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because  of the personelities involved. Whatever may be the
reason, the case is importants It is e challenge to. the |

- govermient commitment to its promise to return the couﬁtry to -~

/B . Constitutionalism, 2 lérgé sun of moncy had been spent from

| “the public funds to gathgr informations to produce thils

* Constitution of Ugarda 1995, It is the tho Constitution, snd not
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" a4
e el B G SAiE . b B NEST SR DRCAN. R W
e
. B et et i _uk‘m‘r‘
=

U citizen individually or collectively to uphold, protect and
defend the Constitutions It is therefore logical and fitting
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that the public _should deuionstrete keen interest to ensure that
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the contents of this Constitution are zeelously rospected by alle
" Thet Petition made two mejor challenzes. Firstly on the |
"Constitutionality of the letter of the .I-linister of State for
Defence (G) fejecting the Petitioner's resignation and reg_uifing
the latter to follow military laws when the Petitiorer claimed
that he hed been removed from the Army upon his sppointment os a
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- Presidentiel Advisor on militery affeirs. Secordly, it questioned
the Constitutionality of eny threatened disciplinary, criminal or

civil action in eny court or trdibunal —agcinst the Petitioner on
; - account of the Petitioner's testimony before the Parliencntary

Sessional Committec on Defence emd Internal Affairs. iserved .
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The Petitioner had joined the NRA (now UPDF) durirg its
bush war days when 1t was still a guerilla force. At 26th Jerua.
1986 when the NRA seized stete powers, the Petitiorer was not only
a member of the NRA but was also a member of its High Commeand and
the Army Councile By Legal Notice Nos 1 of 1986, the NRA was

converted into a Netional Army for Ugenda. The Petitioner had

served the NRA in verious cepacitiese He was Commernding Officer

at various places including the Norths i verious times he wes
the ﬁead of military intelligence and head of combatent ‘operations
(ccc)e In 1988 when the President and Commander—in~Chief by
General end Mministrative Order regulerised the renks of the NRA
officers to the internationelly recogmsed ranks, the Petitloner
was renked to a Brigadiers In 1989, he was pronot.ed to a Ia‘io*‘
Generals Between 1990 end 1992, the Petitioner served s a Mii.wit
of Stete for Defence (ISD). Then by a letter deted 2ith Mey, 199,
_ the Petitioner wes appointed a Presidentizl Advisor on military
offairs. This is & Public Service posts The eppointment was beck-

" dgbed to take effect from the -2nd Februery 1993. "It wé's a two
years renewehle contracte. The terms end conditions of the appointm
were set out in deteil in the letter of appointimente. -

Leter in 199, a Parliementary Jessional Committee on
Defence and Internal Affairs was set up to probe.into 211 aspects
of the armcd conﬁict currently teking A*Jlace in the North and to
recommend possible solutions. Becsuse of his experience and di
involvement in the armed conflict in the North, the Pztitioner was
on 28th November 199 summoned to the Parliamenféry Sassionszl
Committee to give eviderce. On 2%th November 1995, the Petitioner
appeered before the Committee in obedieﬁce to the suwnons. After
he wes assured of his personal immunity, the Petitionor testified
before the Committee on oath. The evidence wes critizal of the
mérmer in which some senior army officers were handling the conflic
The criticism wes:-not teken well by some govermment gad axmy senior
officerses

A few days aftor-his=bssbimemp—the-Potitioncr .. -Sew in

. New Vision Newspaper Izports attrilbutcd to soue goverament and

arny senior officers criticising the Petitioner's evidence.
A wins




)

The Petitloner perceived the reports as exposed him to etmosphere
of feer and he felt that his humen rights were about to be infringed.
Then on 3rd December 1996, he wrote to HeE. The President end
Commander-in~Chief end Chaimman of the Amy High Commend ard
Minister of Defence tendering his resignation from the Army and
its High Commende Subsequent to his letter of resignestion, the
Petitioner received a letter dated 8th December 19%, Amexture
'E' to the Petition, from the Mirister of Stete for Defence (@)
rejecting the Petitioner's resignetion end required him to resign
es a serving militery officer in accordence with Rege 28(1) of
the NRA (conditions of service) (officers) Teguletions 1993
Thereaftery there was enother report in the New Vision, a
government owned newspaper, of 18th December, 19%, (Annexture /3
to the Petitioner's effidevit in reply) sttributed to the President
saying to the effect thet the Petitioner would have to follow
procedure to resigne In view of the sbove scenario, the Petitioner
filed this Petition on 19th December, 19%e
The Petition wes supported by three affidevits of the
Petitionere
The .‘-.?éSpozﬂent. filed an answer in which he denied =211 the
sllegations conteined in the Petdtione The answer was supported
by en affidevit of Hone /fmame Mbabaziy Minister of Stete for Defencee
He also gave a verbel evidence when he was sunmoned by court in terms
of rule 12(2) of the Modificstions to the Fundamentel Rights end
Freedoms. (Fnforcement Procedure) Rules 1992 Dircctions 19%e .
When the Petition was celled for heering, the learned
Solicitor Genersl who represented the Attorney General reised a
preliminery objection chellenging the competence of the Petition
before this courte Threc grounds were advanced in support of the
objection, namely
(1) that no court fees were paid by the Petitioner at the
time of filing the Petition.
(2) thet the Petition was supported by defective affidevits erd
(3) thet the Petition discloses no ceuse of actions
The objcction wes strongly opposcde After heering the
argunents from Counsel for both parties, the court reserved its -
o/l
—
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opinion on the matter to be incorporeted in the mein judgment emd
directed the heering of the Petition to proceeds The reason for
that deeision was based on the importence of the Petition

concerning a citizen's right guarantedd under the Constitutione.
Court did not went to stifle the case from the bud on technicelitiese

I now deem it appropriste to tackle the preliminery
objections at this stege. The learned Solicitor Generel pointed
out correctly, in my view, thet rules 3 of the liodificetions
to the Fundemental Rights and Frecdoms (Mforcement Procedure)
rules 1992 Directions 199 requires & prescribed court fees plus
security for costs of Shillings 100,000/= to be peid at the time
of presenting a Petition for filing. He submitted thet in the
instent case, court fees were not peid ok the time of presenting
the Petitions The learned Solicitor General srgued that payment
of court fees wes not the kind of technieelities enviszged in
article 126(2)(e) of the Constitution of Ugemde 19954 He submitted
thaet the non-payment of the prescribed court fecs rendered the
Petition incompetent end preyed that the Petition be struck out
for incompetences.

It transpired in the course of the hearing thet both the
preseribed fees plus the requistite security for costs were paid
ard receipts issueds Mre Lule leading Counsel for the Petitioner
had the receipts end produced them to courte One reccipt wes
for shillings 10,500/= end the other for shillings 100,000/=s
Both receipts described both payments as court fecse The Registrar
confirmed that both the prescribed court fees and security for
costs were duly peid notwithstending the mis-deseription in the
receipte.

Pgyment of the prescribed court fees plus a further
shillings 100,000/= for secuzity for costs st thc time of presenting
& Petition is clearly mendatory under rule 3 of the Modificetions
to the Fundamentel Rights and Freedoms (Inforcement Procedure) Rules
19% Directions 1996s Fesilure to comply with thrt requirement is

- punishotle under rule 4 thereof which enjoins the Registrer not to

receive such a Petitions Thore is no doubt thet there wes due

compliance with the requirement of rule 3 in the instent case.
.
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The full amount of Shsel10,500/= wes peid st the time of presenting

the Petitione This covered the prescribed court fees of She 10,500/ =
plus the security for costs of shs.100,000/=. The reeccipts issued

on receipt of the money wrongly described both payments as court

feese This of course was a misdeseription in part since Shs.lO0,000/a .
was a refundable security for costse The Petitioner cannot be hlamed
for that mis-description. lThat. was the work of an official of the
court. In the circunstences I would find no merits in this ground

of objection.

The second grourd of objection was that the Petition wes
supported by affidevits which contein very grave and serious defaeects
in themselves sid with otherse The following defects were alleged,
namely -

(a) thet the affidevits are inconsistent in themselves and

. with otherse

(b) that the affidavits did not disclose the sources of

informations

(c) thet the affidevits did not distinguish between matters

sworn on information end those deponed on the deponent's
own knowledgee

The learned Solicitor Genersl referred to various paragrephs of
the Petitionepr's affidavit of 12th December 19% end some passages in
the Petitioner's testimony before the Parlisnentary Committec to show
inconsistencies in the affidavits The paragrephs referred to were -
2, 12, and 17 end ¢ passege on page 61 of the Petitioner's testimonye
In those paragraphs end the passage on that page, the Solicitor
Genersl pointed out, the Petitioner stated thet hc was a member of
the UPDF. But that in paragreph 18 of the same affidavit end in
peragraph 8 of the Petiﬁoner's affidavit in reply deted 12th of
February 1997, the Petitioner made statements which eontradieted
the previous ones. The Solicitor General argued thet in these
latter paragrephs, the Petitioner stated that he hed ceased to be
a member of the reguler force upon his sppointment to the post of
Presidential Advisore

The Solicitor General further pointed out thet in parsgreph 7
of Ts affidsvit of 12th Docomber 19%, the Petitioner falsely stated
that the Petitioner had represented the Army on the Constitutional. I

Fr74
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Canmissione When the Respondent had pointed out that that statement 2
was false, the Solicitor Generel argued, the Petitioner sought to
correct the error in paregraph 12 of his subsequent affidavit dated
12th February 1997. The Solicitor General submitted that
inconsistency or falsehood in an affidavit carmot be ignored however
minore He cited the following cases as authorities for thet
proposition &~ A

(L) Sirssi iteno & L Others Vs E. ura HCB

(2) Kabwenukya — Vs = John Kisigwa (1978) HCB 257
(3) Milton Obote Foundstion = Vs — Ce Ogwal end Others HCCS

Noe 6 unrenorted

Another ground of attack on the affidavits sworn in supnort
of the Petition was that the affidavits did not disclose the
sourges of information where facts are based on informations The
learned Solicitor Genersl submitted, correctly in my view, that
affidavit which is sworn on facts based on informetion end belief,
must disclose the source of the informetion and the grounds for
beliefse The following cases were relied on for suthorities for
that views

(1) AsNe Phekey — Vs = World Wide Agencios Iitd (L948) 15 EAGA 1
(2) Cespeir Iids — Vs ~ Heppy Gendy (1962) TA 414

The learned Solicitor General subuitted thet in the instant case,
affidavit sworn in support of the Petition did not disclose sources of —
information where facts are based on informations He cited paresgraphs
8 ard 9 of the Petitioner's affidavit in reply dated 12th Februery
1997 as examples of those omissionse

The next complaint agzainst the affidavit in support of the
Petition wes that the affidevit did not distingzuish between facts
deponed to on informstion and those sworn on the deponent's own
knovledgee The learned Solieitor Generel contended, rightly in my
view, that an affidavit must distinguish between fects sworn on
informstion and those sworn on the deponent's own knowledgee The

following case was cited as suthority for that viewe
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Mre Inle responded thet the affidavits @ in support of the
Petition did not contain inconsistenciese Sources of information,
he seid, were disclosed werc fects were based on informetione. He

e:qaiained that the words "my lawyers" in paregraphs 8 end 9 of the

Petitioner's affidavit in reply dated 12th Februery 1997 means

the lawyers who drafted the documents. He drew the court's sttention
o its duty under article 126(2)(e) of the Constitution of S
19959 to administer substentive justice without undue regards to
technicalities. Relyj.ng on article 2(1)(2) and 273(1) of the
Constitution, Mre Iule submitted that the cases cited by the
learned Solicitor Genersl being existing laws must be construed
so as to bring them in conformity with the Constitutiore

Article 2(1) provides thet the Constitution "is the Supreme
Low of Ugenda ard shell have binding force on &ll authorities end
persons thrcﬁghout Ugandas"

§ Article 2(2) provides that if any other law or any custom is
inconsistent with any of the provisions of the Constitution, the
Constitution shell prevail and that other law or custom shall, to
the extent of the inconsistency, be voide

Article 273(1) saves existing Tewse

The defects which the learned Solicitor General complained
about in the affidavits are technicelities which are not fundamentale.
In cases c;menﬁr:g furd emental rights of a citizen such techricelities
must be considered in light of article 126 (2)(e) of the Constitution
of Uganda 1995 erd be igrored to avoid compromising substentive
justices That is whet the Legislatures must have intended in the
above Constitutional Provision. This wes done in Ugande — Vs =
Commissioner of Prisons e e Mgtovu 6) =A where at page 521y
Sir Udo Udoma CeJ. as he then was, while deeling with technical defects
in application concerning the liberty of a citizen had this to saj,

"We decided in the intcrest of Justice to jettisén formalism to

the wind and overlook the several deficiencies in the

applicetion and thereupoﬁ proceedcd to the determination of the

issue referred to us"

The case before us conccrns the fundamental rights and freedom
of & c¢itizen guaranteed indér the Constitution. of this countrye The
principle applied in Mstovu's case above will be adopted here tooe

sl B
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It is in line with article 126(2)(e) of the Constitution. It is
appropriste to ensure thet cases concerning fundanentel rights of
a citizen sre not killed at birthe

The third ground of objection was that the Petition discloses
no cause of actione Mr. Kabatsi pointed out thet article 137(3) of
the Constitution of Uganda 1995 requires a Petitioner to allege an
sct or omission which viclates a provision of the Constitution to
eonstitute a cause of action. The lesrned Solicitor General pointed
out that the act complained of wes that the Minister of Stzte for
Defence in his letter advised the Petitioner to follow the lawe
That advice, Mre Kabstsi submitted, camot be unconstitutionsl
because it does not violete any provision of the Constitutions _

Mre Lule responded that the Petition discloses a cause of
action. He pointed out that to determine whether or not a Petition
discloses a cause of action one must look at only the Petition
itself end the supporting affidevite He argued that article 137(3)
of the Constitution of Uganda 1995, crestes a right of action to a
person who alleges thet,

(a) an Act of Perliament or eny other law or

(b) an act or omission of eny person or suthority is inconsistont

with & provision of the Constitutione. I!Mre Inle pointed
out that this Petition covers article 137(3)(a) and (b)
of the Constitutions He submitted that article 137
sust be reed together with article 50(1) which gives
right of action where there is a threst to violate one's
fundamentel righte.

It is instructive to state the principle epplicakle to determine
whether or not a Petition discloses a cause of actione I have not been
able to lay my hends on a Constitutional Petition case directly on the
pointe But by enslogy, it is perhaps helpful to refer to the
observetions of spray Age President of the defunct Eastern /frican
Courts of Aopeel in Attorney vs Olouch (L9T2) EA at page 39
parsgraph ? end B where he said,

"In deciding whether or not a suit discloses a cause€ of action,

one locks ordinarily, only et the Flaint (Jira] Shariff ¢ Cos — ¥

= Chotai F. Store Q) EA end assunes thet the fects

alleged in it are true"

sualY
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I respectfully agree with that principles In the cese before
usy it is only the Petition and the supporting affidevits thet must
be looked at and to assume thet the facts stated therein are true,
to decide whether the Petition discloses a cause of actione

This Petition wes brought undcy srticle 50(1) and 137(3) of
the Comstitution of Ugande 1995« Article 50(1) authorises any
person who,

nolaims thet a fundamentel right or frecdom gueranteed under

this Constitution has been infringed or threatered to bring

action to court for redresse"

Article 137(3) on the other hand, suthoriscs any peyrson who
alleges cither that en fet of Parliement, or any other law or
anything in or done under the authority of any lawi or any act or
omission by any pérson or suthority is inconsistent with or in
contravention of this Constitution to bring action to this
Constitutional Court for a declaretions

The :;.hstant Petition alleges as unconstitutional the letter
of the lfinister cf State for Defence rejecting the Petitioner's
resighetion from the UFDF ard its High Conmand end requiring the
Petitioner to resign in accordence with Nlege 28 (L) of the NRA
(conditions of service) (officers) legulations 1993 for being

contrary to article 25(2) and 25 (3)(¢) of the Constitution of Uganda 1995

I further alleges a threstened disciplinsryy or criminal or
eivil action against the Petitioner on secount of his testimony
before the Parlisuentary Sessionel Committee as being contrary to
article 97 of the Constitutione

Assuning thet what esre conteined in the Petition end the
supporting offidevit cre true, reeding erticles 50(1) end 137(3)
together, is clear to me, thet the Petition discloses causes of éction.
Whether the letter of the Minister actuelly infringes the stated
provisions of the Constitution or not is a matter to be determined ..
at the close of the hearing of the Petition.

Similarly, whether the Newspaper reports and the & Redio message
conteined threst is also a matter to be determined by the triale For
these reasons, T would Ffind and hold thet the Petition discloses

causes of actione

im0



Before T tackle the merits of the Pétition iteelt, there is
one more issue which I must deel withs In the course of the hearing,!
Jeading Counsel for the Petitioner had attempted to tender in evidence
a photocopy of a Redio message which was apnexed to the Petition es
arnexture Ahe That sttempt wes resisted by the Solicitor Generel on
the grounds thet (1) it was a photocopys (2) its source was not
disclosed, (3) it wes not signed end (4) it was crossede e R
erossed verticelly through ell the peges with a thick bleck inice
After hesring srguments from poth Counsels, Court ruled by 4 to 1
that the document was inadmissible ard reserved its ressons to be
ingorporeted in the judgmente I wes one of the four Judges who
ruled ageinst its admissibilitye As for the reasons for thet, I
essociate myself with the reasons given by ¥y Lord Justice Menyindo
DCJ which I had the chance to read in drafte

As if not to feel being undone, Mre Iule leter in cross—exe
exeminetion hended to Hone /Amama Mbabazi the same recorded Radio
m%@emtwntMGmoﬂgmlMMWﬁ%wfmm Hone Mbabazi
reeognised it as a Radio message which was sent by HeEe The President
to the Minister of State for Defence (G) end Copied to &ll members
of the High Commend including the Potitioners He thought the
docunent wes restrictede Consequently a second attempt to tender
it in evidence wes agein resisted but this time on grourd of
national securitys Court however ordered that it be admitted in
evidence since it is relevant to the case but that it should be
admitted in cameras So it was done and the document is marked in
evidence es (@xh P2e)

T now turn to consider the merits of the Petition itselfe
Our task in this Petition is to interpret certain provisions of the
Constitution of Uganda 1995 in relstion to certain acts and measures
which the Petitioner alleged are contrery to the provisions of the
Constitution. It is perheps eppropriste st this point, to set out

the principles thet govern interpretation of a Constitutiona

In rew Tw me Keyiir P emogerere - Vs = Id rd
Rugunayo_and two others — Constitutional cese Waial of 1973 ~ Odoki J

a8 he then wes adoptcd the principles zoverning interpretetion of
stetutce In doing so, he followed earlier ceses like (1) Ugendg — vs =

Kabaka's Govermment (1965) TA 3953 (2) Reoublic ~ Vs = L. Henh (1969)
A -
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Tt would sppear clear from those cases that the principles
which govern intcrpretation of statute 2lso apply to interpretation
of Constitutions. The rule of statutory interpretation are set out
cleerly in Craies on Statute 6th Miition st page 66 es follows i~
"The Cardinel rule of Gonstruction of Acts of Parliament is
that they should be construed according to the intention
expressed .in the Acts themselveses The Trd bunal=—- thet hes
to construe an ot of & legislature or indeed any other
document has to determine the intention as expressed by the
words usede And in order to understend those words, it is
natursl to inquire whet is the subject matter with respect
If the

of which they are used and the object in view
words of the statute are themselves precise and un—
ambiguous, then no more cen be necessary than to expourd

thos words in their ordinery and natural sensce The words
themse.lves alone do in such a case best declere the intention
of the lews-giverss Where the language of en Act is clear
and explicit, we must give effect to it whatever mey be the
consequences for in that cese the words of the statute speek
the intention of the legisleturcsa."

The sbove quotation is cleare The rule is simply put, that
where the words of the document -to be construed are clesr end
unanbiguous, they must be given their ordinary and naturel sense
irrespective of the consequencess An ergunent wes edvanced thet 2
more liberal intorpretation should be adopted to intcrpret &
Constitution than an ordinary statutee Commenting on thet view,
Meendwa CJ hed this to say in Republic Vs F.Le Menn above,

"We do not deny that in certein context a libersl interpreteation

mey be called forj but in one cerdinal respect, we ere

satisfied thet o Constitution is to be construed the same

way as any other lcgislative enactment, end that is wherc the

words are precise end un—smbiguous, they are to be construed

in their ordinary amd naturel sense. It is only where there
is some iuprecision or anbiguity in the languege thet any
question arises whether a likerel or rcstrieted interpretstion

should be put upon the words."
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It must 2lso be added thet in "ilexwell on Interpretetion of

 Stetute 3rd Edition" page 3498, the leerned suthors put the point in

this way,

"The tendency of modern dceisions upon the whole, is to
narrow materiglly the difference between whet is celled
a strict and a beneficiel constructione L1 statutes are
now constrd wi£h a more strict regerd to the languege
and eriminsl statutes with ¢ more rational regard to the
aim and intention of the legislature than fomerlys It is
unquestionably right thet the distinction should not be
gltogether erased from the judiciel mind, for it is required
by the spirit of our own frec institutions that the interpretetion
of all stetutes should be favourable to personel liberty and it
is still preserved in a certein reluctence to supply the
dcfeets of lenguage or to eke out the meaning of an obscure
passage by strained or doubtful inferencese The effect of
the strict construetion mightA almost be summed up in the
renark thet, where an equivocal word or ambiguous sentence
leaves a ressonable doubt of its meening which the canons of
interpretetion fail to solve, the benefit of the doubt should
be given to the subject, end against the lcgislature which has
failed to explain itselfas"

It is elear from the above quotetion thet to determine the
intention of the legislature, the words used should be the toole
Where they are precise end un—ambiguous their ordinary end netural
meaning must be given effect to. Where a passage is obscure end
ambiguous and —lé.'aves douﬁt as to ”its meaning, the benefit of the
doubt must be given to the subject rather than to the legislature
which has failed to be cleere. I would sdopt these principles in
the interpretation of the constitutional provisions et hande

The following issues werc agreed on by Counsel for both partics
for determination of the court &~

(1) whether on his sppointument to the post of Presidentiel

Speeisl Advisor on Militery Affairs the Petitioner becaue
a muhlic servent by virtue of the terms of service spelt

out in the letter of his appointments
i

—_—



(2)

)

()

(5)

6)-

(D)

(e)
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whether upon his appoiytment with effect from 2nd

. February 1993; the terms of service spelt out in the

letter of appointment were the terms governing the
Petitioner and his service relstionship with the

Republic of Ugarda.
whether upon being offered new terms of service, set out

in'the letter of appointment, the Petitioner continued
to be governed hy the terms of his old employment, too

- in the Uganda Armed Forces.

whether having served in the Army ard appointed to a new
position outside the military estahblishment y the
Petitioner continued to be a member of a regular force
es defined in the Nationsl Resistance Army Statute

and the Regulations made thereunder.

whether in his new status, arising from his new temms of
service set out in his letter of eppointment, the
Petitioner continued to be subject to military laws,

to which members of the Uganda Peoples Defence Forces

ere subjects

whether to be a member of the High Commend as dcfined
or set out in the National Resistence Army Statute

one must of necessity also be a member of a regular foree.

whether the letter from the Iﬁnister of State for Defence

" (#nnexture 'E' +to the Petltioner) which declared the

Petitioner's res:.gnation and departure from the Army
and the High Commard "mull end void" was in effect a
denial of the Petitioner's 1iberty and celculated to

‘require the Petitioner to pari‘orm forced labour,

whether the Petitiorer resigned from the High Commeand ard

» ~ refused to-be a member of a lregular force as a

consgientious objector in accordance with article 25(2)
erd 25(3) of the Constitution.



(9)

(10)

(11)
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whether the teétimony given by the Petitioner before the
Parlismentary Sessionsl Committee on Defence end Internal
Affairs was made on a privileged occesion and entitled
the Petitioner to immunity from any actuel or threatened
prosecution, harassment or victimization guarentced by
Articles 97 ard 173 of the Constitution 1995 and the
Provisions of the National Assembly Powers ard
Privileges Act Cap 249 Laws of Uganda 1964.

whether the letter from the Ministry of State for
Defence and the reported conduct of the other
suthorities in the govermment end the army amounted to
a threat to the Petitioner's fundemental rights amd

- freedoms guaranteed and protected under erticles 20,

23, 25(2), 25(3)(c) and 97 thus justifying the Petition.

Whether the Petitioner is entitled to the declaration
ard remedies prgyed or any others.

From the Petition, its supporting affidavits, the answer to

the Petition and the affidavit in support thereof and the verbal evidence

given before us plus the argumcnts of Counsel on both sides, there ere

only two fundementsl issues in this cases The above issues are all

subsidiary to these furdamentel issues. They are,

t

@)

(2)

whether the Petitioner is protected from any actusl or
threatened prosecution, whether disciplinary, criminal
or c¢ivil on his testimony before the Parliamentary
Sessional Committee on Defence and Intermal Affzirs.
whether the Petitioner was removed from the Army upon
his eppointment as Presidentiszl Advisor effective from
2nd February 1993.

I shall deal with these two fundamenteal issues in that order.

ees/15
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Paragreph 1(b) of the Petition was couched in these words,
"Proccedings in the Parliementary Sessionzl Committee on Defenece
and Internsl Affeirs are privileged under Article 97 of the
Constitution and as such cannot form a basis for any
disciplinary and or criminel/civil action sgainst the
Petitioner in eny court of lew end or administretive body
of any kind"

The Petitioner's case is that, he is protected by article §7
of the Constitution from prosecution ectuel or threastened or any
harsssment on his testimony before the Parlismentary Committee. He
slleged thet there wes threet to take diseiplinery action and probebly
to punish him under the militery code of conduct on account of his
testimony before the Perlismentary Sessional Committees He depored in
his affidavit thst he feared that his fundamentel rights guaranteed
under that article 97 of the Constitution was therefore threatened.
His feer was based on Newspeper ie;::rts sttributed to some government

end army seni.r memberse.

The Solicitor Genersl conceded that the Petitioner is protected
.on his testimony before the Parliamentary Committee under article 97 of
the Constitution tut contended thet the Newspaper reports atiributed to
the government ond army senior members did not constitute any threat
to the Petitioner.

From the above, the issue here has turmed on whether there was
evidence of threat to teke disciplinery or other action egeinst the
Petitioner on account of his testimony before the Parliamentery Committec.

Irticle 97 of the Constitution enjoins Parliament to make laws
prescribing Parliesmentary immunities and privileges. Parliament
resporded to this order. It made laws — the Nationsl Assembly
(Powers end Privileges) Act Cape 249« Section 14(1) thereof provides
for a witness who testifies before Parliament or it committee
same rights end privileges as those who testify before a court of law.
The Petitioner is covered under this provision on account of his

evidence before the Parlismentery Committee.
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The Respordcnt denied that the Newspeoper Reports sbtributed
to the Amy Commender and Hon. Amana MYbabezi conteined eny threst to
teke disciplinery or any other action against the Petitioncr on account

‘of his testimony before the Perlimmentery Committec.

"Threct" is en ordinery English word whose dietionery meaning
includes expression of an intention to hurt, punish or cause peint ste.
I have resd Newspaper Reports attributed to some govermment end exmy
senior memberse. In New Vision of l;tfz December 1996 wes a Report with
the Ception "Army Chief tells Tinyefuza to quit". This Report wes
attributed to the Army Commender who was reported to have szid,

"If Tinyefuza wented to express his own views he should have
', resigned, otheywise he has to sbide by the sgresd position
teken by the ermy. Muntu charged thet Tinyefugza's utterences

on Fridey were against UPDF orgenisationel structure'.

The. New Vision of 7th December, 1996 carried snother Report
entitled "Tinyefuza to face High Command". This was sttributed to the
President who was reported to heve said,

"Tingafuze could be swmoned before the High Commerd 28 a

serving militery officer under the Military Code".

The same article reported the Army Commender to have sezid$

"Minyefuza was urdisciplined and 2 deviant who should have
resigned before testifying. The testimony was meent to cause
friction and undermine the cohesion within the srmy which
Jeopardises nationegl securitye

Tn the Sundsy Vision of 8th December, 19% wes 2 Report which was
attributed to Hone Amama under the heeding, "Tinyefuza is up to something".
The article reported Hon. Amama to have said, "I do not want to discuss
this Tinyefusza issue, but I think he is trying to maeke e huge mountein
from & moles I think somebody is up to something end Tinyefusza is pleying
elong".

The New Vision of 18th December of 19% carried yet enother
Report urder the title,

"No split in the emmy over Tinyefuza',

o el 1



This wes ettriluted the President who waes reported to have seid,
"If he (ﬁn&efuza ) wents to go, we shall let him go after he has
sorted out his problem with the armye If he committed an
offence in the army, he will have to sort out that one first."

This lest report summed up clearly the intention. If he
conmitted an offence with the army he will have to sort out that one first.
The Reports attrituted to the Army Commender end Hon. Mbebezi imputed to
the Petitioner commission of offences agsinst the army code of corduet.
For example, indiscipline, subversion, intrigues are offences urder the
army code of conducte. Imputetion of commission of offence is en

expression of en intcntion to punishe

The Redic messege (Exh P2) confirmed the Petitioner's fears It
sets out certain offences for which the Petitioner would have been
disciplined under the army code of conduct and directed the High Command
mecting to consider them and recommend causes of actione. Mr, Kabatsi
submitted thet the Radio messege (Exh P2) was inconclusive and did not
constitute a threst. T do net cgrees By labelling charges against the
Petitioner and directing the High Commard meeting to consider then,
the Radio messoge hed sufficiently expressed an intention to punish the
Petitionere Whet could be g clearer expression of intention then
framing charges ageinst someone. I would hold thet there wes a threat
to teke disciplinsry action ageinst the Petitioner on account of the
testimony the Petitioner gave bcfore the Perliamentery Committee on

.- m—

Defence gnd Intocrnal Affeirs then probing into the causes of the armed
confliet being waged in the North of Ugendes The Petitioner is entitled

" ——

to the protection of this court ageinst that threat. f
This nav leads me to the secord fundamentel question in this E
Petition which is whether the Petitioner was removed from the army upon

his eppointment ss Presidcntisl idvisor.
Parsgreph 1(2) of the Petition alleges,

"(a) thetithe Minister of State for Defence (G)'s letter of 8th
Decerer 1996 rejecting the Petitioner's resignation amd
requiring the Petitioner to resign in accordence with Rege

28(1) of the NRA (conditions of service)(officers)

onu/1B
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Qegeations 1993 is contrary to erticle 25(2) and
25(3) (¢) of the Constitution of Ugenda 19%.

Article 25(2) of the Constitution of Uganda 1995 prohibits
compelling eny person to perform forced leboure The relevent provision

reads that,

"No person shell be required to perform forced labours"

Article 25(3)(c) of the seme Constitution sets out one of the
limitations of what amounts to forced labour. The relevent provision
reads thet,

"any labour required of a member of a disciplined foree as pert
of thet member's duties os such ory in the cese of 2 person
who hecs conscientious objections to service azs a member of o
naval, military or sirforce, any laobour which that pei-son is
required by law to perform in place of thet service."

NEOVAL FROM RMY

The Petitioner's argument wes thet he could not follow thet
procedwe provided under the military lew because he is not subject to
militory lawse He hed ceased_to be a member of the regular force when
he wes eppointed to the Public Service as a Presidential Advisor and that
he had not been a member of the Regular Reserve or eny other component of
the army« The Petitioner dei;oned in parsgraph 6 of his affidevit of 12th

{

December 1996 that he was eppointed an Mdvisor to H.E. The President by
a letter dated 24th Mey 1994« The sppointment was on a two yeers '
renewable contrect which was backdested to 2nd February 1993.

Mre. Lule pointed out thet the power of appointment conferred on the
President urder any article of the Constitution includes the power to
remove, susperd or to reinstete by virtue of section 24 of the

Interpretstion Decree No. 18 of 197.

The Petitioner's letter of appointment set out the comditions of
the sppointment in detesile The conditions and terms of service in that

letter ond those prescribed in section 5(1) of the Netionsl Resistance
_Army Stetute No. 3 of 1992 both require full time service. Mrs Iule

/LY
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submitted that these are mutuelly exclusive end that by making the
subsequent appointment with the terms end conditions of service

exclusive of the earlicr appointment, the President had in fact
removed the Petitioner from the army and appointed him to the Public

Services

In support of that view, the Petitioner deponed in his affidevit

that his salary erd other entitlements which he used to receive as &n
army officer were stopped. He cited a letter from the Secretary for
Defence (Annexture 'F') to the Petitioner's supplementary effidevit as
evidencc of the stoppage. The Petitioner's affidavit further showed
that since his sppointment as Presidential Advisor, the Petitioner had
been peid his salery from the Public Service through the Presidcnt's
office and that his said salary wes being deducted to pay gradusted
tex. He produccd three selary pay slips (Ixh. Pl) to substentiate the
points that his selary was paid from Public Service through the office
of the President and that his sgid selary was being deducted to pay
graduated tax. Ir. Lule pointed out that army officers are exempted
from peyment of greiucied tax by virtue of Rege 33 of the Nationel
Resistence drmy (conditions of service)(officers) Regulstions 1993.

The Respondent's cace was that despite thcse conditions end
terms of the Petitioner's subsequent sppointment gs Presidentiel Advisor,
the Petitioner is still a member of the DReguler force. Thet if enything
it is the subsequent eppointment which is to be void.

The Respondent's case hinges on two grounds namely -

(L) Thet the National Resistence Statute Nos 3 of 1992 does not
provide for thst manner of removel of en army officer from

the armya

(2) Thot there is a policy which sllowed aryy officers to be
employed outside the army but still retained their membership
of the axmy. The letter of appointment, the solicitor Genercl
submitted, did not remove the Petitioner from the armye.
Removel from the army, the Solicitor Generel argwed, can only
be in accordence with the lawe Hone ‘Amama-Mbabazi (PWL) told
court both in his affidevit and in his testimony that the

s 2D
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Detitioner is still a member of the amy. He
testificd to the existencc of a policy in the

UPDF passed by the High Command in 1992 which
allows Army Officers to be employed outside the
anny' but still retain their membership of the armys
He produced various documents (Txhe D1-9) to show
Army officers who‘under the policy were enployed
outside the army but still rotained their
membership in the armye

It was a further contention of the Jespondent that the Petitiorer is
still a. member of the army because he continued to be paid his
emoluments and entitlements as an army officers Hone /mana

Mbabazi produced assorted documents (TxheD-10-21) to show that the
Petitioner wes contimed to be given sglary, food rations, army
uniforms, fuel and other benefits frowm the army as an army officer
after his sppointuent as I'recident Advisor.

Another reason which the respordent advanced for the view that the
Petitioner is still & member of the army is that the Petitioner had
held out himself as an army officer even after his appointment as
Presidential advisors Hone Anama lbabazi cited instances where

the Petitioner held out himséia_‘.‘ as an army officer. The instances
were first that the Petitioner, told the Parliamentary Committee

that the Petitioner is a Major Generel in the UPDFj the Petitioner
presented himself and was elected by the army as a member of the
Constituent Assembly representing the army, and continued to represent
the army in that forum until 1995 when the constitution was promulgateds

In response, Mr. Iale challenged the evidence to show that the
Petitioner continued to receive his entitlements in the army as un
satisfactorye The documents (7xh.D10-21) he said, do not contein
the Petiticner's signature acknowledging reéeipt« He submitted that
as there was admission of dishonesty among the of ficials j.n the amy
institution, it was necessary to produce satisfactory e{}idence kefore
a finding of fact could be made that the DPetitiorer received or

authorised receipt of those itemses
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On the argument that the Petitioner had held out himself as an army
officer, it was replied for the Petitioner that the doctrine of
gstoppel carnot operate to hinder operstion of law. He cited a
Fook entitled "Maxwell on Interpretation of Statute 12th Taition
by Pe Ste J« Langan's Mr. Lule submitted that the law does not
regard the Petitioner as a member of the army and the Petiticner

canmot be estopmed from saying that he is rot a membere

He finally rciterated that the Petitioner wes removed from the atmy
upon his appointment as a Presidentisl Advisor.

T shall deal with these arguments in that ordere.

It is conceded by Counsel for both parties thet the appointmert
of the Petitioner as & Presidential Advisor was directed by HeZe
The Presidert under Article 104(1) of the Constitution of Uganda
1967 as modified by legal Notice No.l of 1986. The letter of
appointment annexture 'C' to the Petition, sets out in detail the
terns and conditions of service for the poste

For brevity I shali not reproduce the letter heres It suffices to
the state that the appointment gives the Petitioner a full-time
employment on a two years' renewatle contract with effect from
2rd February, 1993. The conditions of service preseribed in
Section 5(1) of the NRA Statute Noe 3 of 1992 for a member of a
Regular force is thet,

"Every member of a Regular force shall be on continuing
full-time militery service and shall et all time be liable
to be employed on active service's

The conditions of service contained in the Petitioner's letter

of appointment end those prescri‘bed in the above quoted provisions

are clearly mutually exclusive. !re Iule pointed out, and this

was conceded by the Tespondent thet the Petitioner was appointed

and promoted in the army under Article 78 (2) (b) of the

Constitution of Ugarda 1967 as modified by Legel Notice Nos 1 of 1986,
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(¢) terms and conditions of service of Uganda Peoples'

Defence Forces-a+''a

The above article places emphasis on Parliamente. It departed from
the Uganda Gonséitution of 1967 whose article 78 (1) which dealt
with the power to appomt army officers, placed emphasis on the
Presidente. Clause z+ of thet Article gave Psrliament discretion to

regulate the power conferred on the President by Article

78 (1) aboves

In compliance with article 210 above Parliament made laws, the
National esistance Ammy statute No. 3 of 1993« Section 104 (1)
thereof empowers the Minister responsible for defence after
consultstion with the NRA council to make by Statutory Instrument
Regulations to ensure discipline end good administrstion of the
army end generslly for the better implementation of the provisions
of this statute.

The Netionsl Resistance Amy (Conditions of Service) (Officers)
Regulations, 1953 (S1 Hos & of 1993 was made unier the above provisions
of the statute. Itegs 27 thereof prohibited removal of an army officer
from the army except in accordance with the statute and Regulations
made urder it. Bege 28 (1) provided the procedure for resignation

and retirement of an army officer from the armys, Resignation may

be permitted wrer that -legulation by the Commission Boarde

Rege 27 of the NRA (Conditions of Service) (Officers) Regulations
1993 is a subsidiary legislatione It cannot overb-ﬁde the power

to remove given under Section 24 of Decree 18 of 197

Sub~-Section 2 of Section 104 of the NRA Statute Nos 3 of 1992
empowers the Minister to provide for things like trensfer and
sceondment of amy officers from the army to offices outside
the army but he chose not to do soe. The rule of strict
construction pointed out earlier in this Judgment is that where
words or sentence leaves reasonable doubt as to its meaning which
the canons of interpretation fail to solvey the benefit of the
doubt must be glven to the subject and against the Legislature
which has failed to explein itself.

Ry
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It would appear to me clear that Section 5(1) of NRA Statute No. 3
of 1992 is ambiguous as to whether an army officer cen be employed
outside the army and still retain his membership in the armye The
Regulations made under that statute alse mekes no provision for
sceordment of amiy officers to offices outside the army while
 rebaining their membership in the armye The NRA statute Noe 3 of
1992 and the Regulstions mede under it are in the regard ambiguouse
On the principle of construction stated ebove, the benefit of the
doubt must be given to the Petitioners Thet he wes removed from

the army upon his eppointment as Presidentisl Mvisor.

The &onrbention that there is a policy which allowed army officers
to be employed outside the Army but still retein their membership[
in the army is untenable because any policy which is not reduced
into law cemnot be enforced by courtse

In this age of Constitutionelism, when the rule of law is being
restored, it is necessary that any policy which affects the right
of citizen must be reduced into law not only for predicability of
action but slso for certeinty of purpose. The alleged policy
having not been reduced into law is un enforceable by Courtss

The 'argument that the Petitioner continued to be paid his
emoluments and other benefits as an army officer is not supported
by any setisfactory evidencce The documents ExheD 10-21 which
Hone Amasma Mbabazi produced in court to substantiste the argument
do rot bear the Petitioner's signsture or thst of his sgent
acknorledging receipt of those items. WYhen the Petitioner denied
receipt of the items, the Resporndent relied on the explanation
that Senior snd busy Army officers of the Petitioner's category
do not line up to receive their entitlements from their junior
officers They would send their zides for the sames That
explanstion is not enoughs Better evidence was required to
rebut the denial. Clear evidence to commect the Petitioner with
receipt of those items was necessary. The necessity for such
evidence became grester when there was admission of dishonesty
in the Institution of the Armye Bvidence or Affidavit from the
Petitioner's gsides or agents was necessary to show thet receipt
ces/25



25
of those items were on the Petitiorer's authoritye That was not availeds

— The evidence available indicated that some of the items were received by
the Petitioner in his other capscitics: either as & member of the High
Command or as a Member of the Army Councile It is conceded that membership
of the High Command was not dependent on membership of the ‘army. Mnd that
being a member of the High Command, entitles one to sutomatic membership of
the army councile Hone Amama Mbabazi further conceded that as a member oOf
the Army council, the Petitioner was entitled to army escortse The
Petitioner cenceded that vehicle Land Rover 110 Rege UPE OL5 wag ret ained
by him for officisl use of those ammy escortss He further conceded that
fuel was also obtained from the army for use in that vehicle for that
purposes It was the evidence of FHone Anama Mbabazi that members of the
High Command are allocsted vehicles by virtue of the position they hold
except . those whe were members as at 26th January, 19%. It is

conceded that the Petitioner was a member of tfie High Command as at 26th
January, 1986

The sbove evidence casts doubt as to whether the Petitioner contimued te
be given this emoluments and other benefits as an aruy officer efter his
appointment as Presidentisl Advisor. It is important to note that Hone
Amema Mbabazi had stated in his evidence that part of the policy passed
by the High Command in 1992, was that szlaries of army officers who were
employed outside the army would be paid by the institution which
employed theme The army, he ssid, would not pay salaries of such

of ficers during the tenure ef their employment outside the armye

In that regard, Hone Mbabazi stated that salary payments were made from
the army to the Petitioner after the Pet_itioner's apprintment as
Presidential Advisor in error. The Petitioner of course denied receipt
of those paymentse The point is, payment made in error does not preve
that the payee is still a member of the armys

To reiterate that he had been removed from the army upon his appointment
as Presidential Avisor, the Petitioner produced in evidence his three
salary pey slips (fxhe FL) to show not only that his salary was peid by
the Public service through the President's office but elso that an amount,
was being deducted from it to pay graduated taxe
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The Respordent did not chellenge the evidenee that the Petitioner's
salary was deducted to pay graduated taxe Rege 33 of the Regulations
1993, exempts ermy officers from payment of gradusted tax in these

words,

"pn officer shall be exsmpt from peyment of
graduated tax"

The deduction of the Petitiorer's selary to p&y gradusted tax would
be incompatible with the claim that the Petitioner is still a

member of the army in view of that rule.

The contention that the Petitioner had held out himself as an army
officer after his appointment es Presidential Mvisor cannot be
sustained in view of the well established principle of the law
that the doctrine ef estoppel camot sperate to hinder an

operstion of laws

In "Maxwell on Interprctation of Statute 12th Rition by
PéSte Jo Langan" to which we were referred by Counsel for the
Petitioner, the learned author seid at page 333, that,

"Estoppel cannot operate to prevent or hinder the

performance of a statutory duty or the exercice of

a statutory discretion which is intended to be

performed or exercised for the benefit of the publiec

or a section of the public'e

The Petitioner having been removed from the regular force
and there is no suggestion that he was sppointed to a reguler reserve
or to any other component of the army is not regarded under section
14(1) of the National Resistance Army Statute Noe 3 of 1992 as a
member of the Amiy. His views as to what he is ard whatever he
does showing that he is an army officer are irrelevant because
membership of the UPDF is a matter of lawe The doctrine of
Estoppel cannot operate to step the Petitioner from asserting what
the law say it ise
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MINISTZR OF STATT FOR DTFTICE (G)'S LETTIR

The Petitioner's case wes that the Minister of State for
Defence (G)'s letter refe MSO/G/1 dsted 8th December 19% rejecting
the Petitioner's resignstion and requiring the Petitioner te resign
in accordance with Rege 28(1) of the NRA (conditions of service)
(officers) Regulations 198 is unconstitutional for being contrary
to - (a) erticle 25(2) of the Constitution of Uganda 1995 because
the Petitioner had ceased to be a member of the army upon his
sppointment to the Public Service as a Presidentisl Advisors

The Petitioner hed indeed been removed from the army as
shown above upon his appointment as Presidential Avisor. The
selient cquestion to answer is whether the letter of the Minister of
State for Defence in requiring the Petitioner to comply with Reg,
28 (1) of the NRA reguletions 1993 (SI No. 6 of 1993) contravenes
article 25(2) of the Constitution?

*

The controversial letter of the Minister reads as follows =

"Major General David Tinyefuza,
President's Office
Kampalae

Ret Your Resignetion from UPDF
Yours addressed to HeE. The President and Commend~in=Chief of 3rd

Instant end copied to me among others referse

Having looked et the laws/Regulstions of the NRA Steotute and its
subsidiary legislations relevant to the issue at hand, and having
consulted with the Command-in—Chief and, further more, having
exhaustively, discussed it in the meeting of the High Commend, I
sdvise you thet the resignation of officers is governed by the
Nationsl Resistance Army (Conditions of Service) (officers)
Regulstions 1993« These provide in Rege 28(1) that for an officer
to resign his commission, the Commission Poard, established by
Rege 2(1) of the same Stetutory Instrument No. 6 of 1993, would

have to grant permission for such resignation in writinge
vensjot
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As you know, one of the hell "merks of the NRA struggle has been the
restorstion of the rule of law, all Ugandens individually and
eollectively are equal before and governed by the law enacted by

the authorised orgen of statce

‘Ihi-s is therefore to inform you thet your purported resignation
js il ard void by virtue of the above cquoted provisionse I have
taken trouble to quote them extensively for your benefite I would
advise that you follow the right procedure in case you ere
contemplating resigning your Commissions"

Signed
Amama-Mbabazi
Mirister of State for Defence (G)

CeCe HeEe The Presidente

cece The Speaker of Perliament

¢eCe The Chairman,"
Pariiamentary Committee on Defence and
Interngl Affeirs.

Cece The Army Commandere

The words "your purported resignstion is null and void by
virtue of the sbove quoted provisions" in the first part of the
Lest parsgreph of thet letter are controlled by the adjective
w1l and void"e ILongman Dictionery of Contemporery Tnglish (1984)
Reprint's Definition of "mull and void" inclules without force or
effect in lawe That sentence means that the Petitioner's
resignation was without force or effect in lew by virtue of the
provisions quoteds That amounts to a rejection of the Petitioner's

resignation.

The senternce "I would sdvise that you follow the right
procedure in case you are contemplating resigning your commission"
in the last pert of the last peragraph in that letter is controlled
by the verb "Advise"s

S ~
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The word "advise" of course means to recommend a linc of
actione That sentence in the ordinasry end naturgl sense of the
words used means that the lctter recommended that the Petitioner
follows the procedure under Regs 28(1) of the NRA (conditions of
service) (officors) Reguletions 1998. Tt is important L5 woike
that the Petitioner hed slready been removed from the srmy upon ‘
his appointment as Prcsidential Advisor on 2/2/ 93, He was ho
longer a member of the ammy. He was resigning his membership of
the High Commande It was conceded thab membership of that body
was not dependent on membership of the armys Tt was further
coneeded that there was no prescribed procedure for resigning ‘
from membership of the High Commerde The Solicitor General
admitted that a letter addressed by a member to the President
and Cheirmen of the Hill Commend would be a proper and effective
signal by the member of his intention to quit. This wes exactly
what the Petitioner hasd done on 3rd December 19%. He wrote a
letter addressed to He E. The President, Commande r-in~Chief and
Cheirmen of the High Commards It was not suggested thet such

resignstion needed a prior acceptance to teke effecte

To reject the Petitioner's resignation and "advise" that
he follows the procedure prescribed for militery officers when he
is not a member of the army as stated in section 14(1) of the
NRA Statute Noe 3 of 1992 does not meke senses The word "advise"
in that context in its ordinsry and nstursl sense would be
unreasonable. Its correct and proper construction in that context
would be "required" or "compelled". By requiring or compelling the
Petitioner to resign ss a military officer when he is not one,
would be foreing him to do the work of a military man. That
would run contrery to article 25(2) of the Constitution of Uganda
1995 since it is not his wish to work as militery officers That
would be forced labours

The Petitioner further alleged thet the letter of the
Minister is contrery to article 25(3)(c) of the Constitution. The
Petitioner had stated in his letter of resignstion(Amexture 'D')
to the Petition that, |

VAN
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"I find it unjustified to continue serving in en institution
whose bodies I have no faith in or whose views I do not

subscribe toe"

Mre Iule submitted that in the above eircumstances, the
Petitioner became & conscientious objectors To force him to resign
as a member of the army when he is not such a member would go
counter to article 25(3)(c) of the Constitutions It was the
Respondent's case that the Petitidner being a member of the armyy

canmot elaim to be a conseicntious objectors

Article 25(3)(c) of the Constitution wes reproduced earlier
in this judgmente Longman Dictionsry of Contemporary "nglish (1984)
Reprinty definition of the words "conscientious objection" is objectior

en moral or religious beliefe The same Dictionary defines "conscientious

objector" as a person who refuses to serve in the armed forces

because of moral or religious beliefe

Tn this case, the Petitioner was found to have been removed
from the ermy upon his appointment as a Presidentisl Advisor on 2rd
Fobruary 1993+ He was not a member of the ammy when he wrote his
letter of resignetion. In that lectter he left no doubt that the
Petitioner on moral ground, no longer wants to rejoin the army.

To force him to resign as a militery officer under rege 28(1L) of
the NRA ( conditions of service )(officers) Negulations 1993 .
would be foreing him despite his morel objection to be a member of
the armys That would be unlawful as it would run contrary to
article 25(3)(c) of the Constitution.

COMMI SSION
This now brings me to the question of coumissions One of the
reasons which the Petitioner sdvanced for the view that he was not
a member of the aruy was that he was not commissioned. He was not
resigning his commission becguse no such commission was issued to
him in accordance with Rege 13(3) of the NRA (conditions of service)
(officers) Regulations 1993

ees/31

——
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Tt is pertinent to repeat thet it was agreed by Counsel for
both parties that the Petitioner was appointed and promoted
effectively by He.E. The President under article 78(2)(b) of the
Constitution of Ugenda 1967 as modified by Legel Notice No.l
of 1986« The disputed commission of the Petitioner was offected
by the General =~ . .and Administretive Order Nos 5 (BxheD22-23)
in 1988, Mre Kebetsi sut_mi:tted that the. unorthodox method was
adopted becsuse thcre was a vac'uwﬁ’.in'the law governing the
control and sdministretion of the armye He expleined that the
Mrmed Forces Decree No. of 197L had merged the Commission Board
which advised the Defence Council with the Defence Council itself.
In his views, Stetute No. 2 of 1980 compliceted the position
further when it repesled the irmed Forces Decree Noe 1 of 1971
without providing for the composition of the Defence Council which
determined the question of Commission until when the NRA Statute
Noe 3 of 192 and the Regulations made under it were mades Relying
on section 43 of the Interpretation Decrec Noe 18 of 1976, ITe Kobatsi
submitted thet the Generzl end Administrative Order Noe5 (ExheD22)
which set out the formest by which the Petitioner was commissioned
shall not be invalidated beczuse it devigsted from the Commission

Warrant Form prescribed by law.

The relevent "General and Administrative Order" tonk the
following forme

"General and Admipistrstive Order No,5e
2+ Promotions/Commissions.

His Excellency Lts General Yoweri Keguta Maseveni, The President of the
Republic of Ugende and Commender-in-Chief of thc Netional Resistence
Army ard Airforce is pleased to announcc the promotions/roiimissions

of the under mentioned officers end Non-Commissioned officers of the -
Nationel Resistence Army end Airforce to ranks .as indiceted sgainst-
their names with effect from é6th Fecbruary 1988."

The docunent appended a liste In the list, the Petitioner
RO/31 Devid Tinyefuze was includede The rank indiceted ageainst
his neme was a Brigadier and ilHC.
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The Commission Warrant as wes prescribed under Reguletion 17
of the frmed Forces (conditions of service)(officers) Reguletions
1969 which was made under the Armed Forces Act Cap 295 wes in this forms

"His Excellency
The President and Commender-in-Chief of The Republic of

Ugendaouuoun.uuuu loooccocl.l'l..‘.ilo.i.a!.c..l

T0 THE TRUSTY AND WTLL BRHAVED S

Greetings

"T depose special trust and confidence in your loyaltys courage
and good conduct do by these presents constitute and appoint you ts be
an officer in the Armed Forces of the Republic of Uganda.

You are sesesvessssssssscrsnse

President of the Republic of Ugenda
Signed

(regular service Jo"

There is no doubt that the above two forms are different but
their substence was the same — to appoint or to comuissiony 're Kebatsi
had subaitted that the unorthodox method was adopted because there
was a vecuum in the law governing the control and edministration of
the amy thone I do not agrecs I do not agree elso with the
expleanation given by hime T.hu Armed Forces Decree Noe 1 of 1971
had merely suspended the operation of certain sections of the Armed
Forces Act Cap 295 and the Regulations made under it only during the
continuance in force of the Decrees Once the Decree was repealed
by Ststute No. 2 of 1980, the position of the law governing the control
and administrstion of the army reverted to the period before Armed
Forces Deeree Noe 1 1971 wes madce The Armed Forces Act Cape 295
ard the Reguletions 1969 (SI Noa30 of 1969) mede under it were
reviveds The Armed Forces (corditions of service)(officers)
Reguletions 1969 (SI 30 of 1969) provided for procedure to
commission ermy officers and prescribed the Commission Warrante

o
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Section 109(2) of the NRA Ststute Nos 3 of 19% saved these
Reguletions. Only the Armed Forces Act Cep 295 wes Repesalede

It is thereﬂm not true that therc was & locuna in the law

regarding commissioning of army officers in 1988.

T agree however with Mre Kebatsi that the deviation in the
form used to commission the Petitioner shall not invelidate the
iy comission by virtue of section 43 of the In’cerpretatn.on Decree
Noe 18 of 197 The relevent section reads thaty

".3 « where any form is preseribed by any Act or Decrec,

en Tnstrument or Docuwient which purports to be such a

form shzll not be void by reason of any deviation therefrom
which does not affect the substence of such Instrument or
Document or which is not celeulated to mislead'e

Though the Cenerel and Administrative Order Noe 5 by which
the Petitioner wes comnissioned, devisted from the prescribed form,
the substanc;e was to confer commissions There is no suggestion
that it waé caleulated to misleads The ofﬁ.cefs who were
commissioned by thet method are still recognised by their seid ranke
The whole world recognise them as suchs I would therefore hold
that the Generel and Adiinistretive Order Nos 5 (Hxhe D22)
effectively conferred coumission on the Petitionere It must be
noted that in the event of resigning under R;ég. 28(1) of the
Nationsal ¥sistance Amy (conditions of service )(officers)
regul stions 1993, an officer is not expected to surrender his
commission. That is not a requirement of the lawe Vhen one
resigns his post one does not return his or her Instrument of

-

appointment as iire Lule seems to implye.

Tn swmary, I would find as follows -

(1) Thet the Petitioner is protected on his testimony befere
the Perlismentery Sessionel Committee on Defence and
Intermal Affairse
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)

)

(5)

3

Thet there was a threat to teke disciplinary action
ageinst the Petitioner on esccount of his testimony
before the Parlismentary Sessional Committee- on
Defence end Internsl Affairse

That the Petitioner was removed from the army upon

his eppointment as a Presidentizl Advisor effective
from 2nd February 199 e

Thet Rege 268 (1) of the NRA (conditions of service)
(officers) Reguletions 1993 (SI Nob of 198 ) is
not applicable to the Petltioncre

ot the Petitioner was commissioneds

Conscquently, I would zllow the Petitlon and grent all Lhe

Declarstions sought in the Petition except for an order in
restreint, which I do not find any necessity to makes I would
elso eward costs of this Petition to the Petitioners

Deted ot Kampela this  25th day of April, 1997

Ge Mo OKTILO

I CERTIFY THAT THIS IS THEZ TRUE COPY OF THO ORIGINAL.

HUBNGIRA _Jo &
for IICISTTUR COURT OF APPEAL.
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THE REPUBLIC OF UGANDA

IN THE CONSTITUTIONAL COURT OF UGANDA HOLDEN AT KAMPALA

(CORAM: S.T. MANYINDO - DCJ, G.M. OKELLO - J, A.E.M.
BAHIGEINE ~ J, J.P.M. TABARO - ] AND F.M.S. EGONDA-
NTENDE )

CONSTITUTIONAL PETITION NO. 1/96
BETWEEN

JUDGEMENT OF A.E.M. BAHIGEINE - I

This matter raises a question of considerable public importance and in mny
view of considerable difficulty.

It assumes importance because it involves a question of construction of
various legal provisions relating to the running of the administration of the UPDF
and the liberty of a member of such forces under the constitution to quit the
forces if he so wishes.

The petitioner Major General David Tinyefuza was represented by
Mr.Godfrey Lule SC of M/S Sebalu, Lule & Co. Advocates assisted by Peter
MuliraEsq of Mulira & Co. Advocates together with John Matovu, John Tumusingize
Esq and Paul Nsibambi Esq while the learned Solicitor General Mr, Peter Kabatsi
represented the Government being assisted by the Director of Civil Litigation Mr.
Nasa Tumwesige and State Attorney John Matsiko,Esq.

This Constitutional Petition No. 1 of 1996 arose out of a letter of resignation
dated 3.12.96 from the Petitioner addressed tothe Commander in Chief of the UPDF
and Chairman of the High Command. It was annexed to the Petition as Annexture

"D". The letter was a sequel to a spate of newspaper articles following the
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Petitioner’s testimony before a Parliamentary committee probing the causes of the
insurgency in Northern Uganda. He was summoned and duly appeared before it
on 29.11.96. The newspaper articles denounced the Petitioner’s testimony,
reproduced the views of top army officers requiring the Petitioner toresign (New
Vision of 4th December 1996) imputed or construed subversive motives in the
testimony of the Petitioner (Sunday Vision of 8th December 1996) and required the
Petitioner to follow laid down army procedures for resignation (New Vision of 18th
December 1996).

In a radio communication to the members of the High Command of which the
Petitioner was still a member, the.Chairman of the High Command directed the High
Command to consider charginé the petitioner with certain offenses... Ihe
admissibility of the communication was the subject of a heated argument beiween
both counsel and the Court agreed to admit the document in the absence of the
public including the Press since it formed the basis of his case. - Ex P2. As the
document touches and concerns the security of the state its contents will not be
set out in this judgement.

The Petitioner fearing that as a consequence of the directives in the said
document he would be charged before the High Command with offenses arising out
of his testimony before the Parliamentary Committee which he thought was true
and givenin good faith on a privileged occasion decided to put in his resignation
Annex "D". When the resignation was not accepted and he was instead told to
follow laid down procedures of resigning under Regulation 28 (1) of N.R.A
Regulations Statutory Instrument No. 6 of 1993 (Annex "E" dated 8th December
1996), he decided to file the Petition before this Court, on 12.12.96 with
supporting affidavits.

The Petitioner alleged that the army authorities by requiring him to resign
from the army in accordance with Regulation 28 (1) of N.R.A Regulations and

threatening disciplinary, administrative, Criminal or Civil actions against him
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arising out of his testimony before the Parliamentary Committee were acting
contrary to the Constitution and threatened to interfere with his human rights.
He therefore prayed this Court for an order restraining the Respondent from so
acting by declaring such measures and acts to be inconsistent with the
constitution in their application to him and a violation of his fundamental human
rights as guaranteed thereunder.

At the commencement of the hearing the learned Solicitor General raised a
number of preliminary objections to the Petition as presented. Since we were of
the unanimous view that there was a cause of action disclosed as the matter
concerned the liberty of the individual we decided that the hearing do proceed
and we would give our views on the objections in the judgement.

Here are my views. The first objection was that the requisite fees had not
been paid and this would render the Petition incompetent. During the arguments
it transpired shs. 100,000/= being the prescribed security for costs had been paid
and so were the Court fees of 10,500/=. The fault lay with the cash office for not
writing out the receipts correctly and also with the Registry clerks for not
properly endorsing the records.

The second objection concerned Article 126 (2)(e) of the Constitution which
prescribes that substantive justice shall be administered without undue regard
to technicalities; however the learned Solicitor General contended the Petition was
materially defective as it was supported by affidavits which contained grave and
serious inconsistencies which could not be cured so as to support the Petition.
Most of the points canvassed under this objection were either as to the form of the

affidavits or real issues before us, Relying on Uganda vs., Comr of Prisons Ex

parte Matovu (1966) EACA 514 at 521 holding “"H" where their Lordships decided

in the interests of justice to "jettison formalism to the winds" while interpreting

the constitution regarding the liberty of a citizen, it is clear the objection would

be unsustainable.
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The last objection was that the Petition disclosed no cause of action as it
failed to allege the act or omission which violated the constitution in accordance
with Article 137 (2)(b). In Mr. Kabatsi’s view the Minister’s advice to the
Petitioner to follow the correct procedure laid down by law could not be
unconstitutional. Mr. Lule SC countered that indeed this was the crux of the
matter before the Court. I say it is.

I shall now deal with the issues seriatim. The facts have been set down in
the judgement of my Lord the DCJ] which I have had the benetit of reading in
draft,

Issue No. 1 is whether by appointment as special Presidential advisor on
military affairs under Article 104 (1) of the 1967 Constitution the Petitioner became
a public servant and ceased being a member of the Armed forces (para 2 (a)
Petition).

Article 104 (1) provides:
“Subject to the provisions of this
constitution power to appoint persons
to hold or act in any office in the
public service of the Government ot
Uganda

including power to confirm appointments
to exercise disciplinary control over
persons holding or acring in such
oftices and to remove such persons from
office shall vest in the President."”
The letter appointing the Petitioner advisor set out the terms and

conditions of his appointment. Mr. Lule $C ar gued that these terms excluded other
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terms and by the time of writing his letter of resignation the Petitioner was no
longer a full time member of the regular force as defined in the N.R.A Statute No.3
 of 1992 but a member of the Public Service.
This letter dated 24th May 1994 and marked as Annex "C" reads:
"I am pleased to inform you that His
Excellency the President has in accordance
with. the powers vested in him under Article
104 (1) of the Constitution of Republic of
Uganda directed that you be offered appoint-
ment to the post of Presidential Advisor
on Military Affairs with effect from 2nd
February 1993. The terms and conditions of your
appointment are as follows:
(a) Duration - 24 months subject to renewal
or termination at the pleasure of the
Appointing Authority.
(b) Shs.1,102,000p.n.
(c) Gratuity 30% of annual salary
(d) Leave -~ annual 3 days per month
(e) Housing free and fully furnished or a
consolidated allowance of 500,000/=
per month in lieu thereof.
(f) Transport - chauffeur driven vehicle
on official duties.
(g) Aide - staff - Two security guards,
four domestic servants or cash
payment in lieu thereof. Water,

electricity, telephone and medical
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attention as applicable to pensionable
servants; subsistence allowance while
travelling on official duties in and

outside Uganda.”

Sgd: D. Martin Orech
Head of the Civil Service

Counsel for the Petitioner argued that a¢ the time he gave his evidence
before the committee, the petitioner was a member of the Public Service and was
not subject to military law. He was required to surrender the assets he was
holding as a member of the Army (letter dated 4th January 1993 & marked "7").
He claimed whatever was retained by him like the radio and the vehicle UPE 745
were so retained for use as a member of the High Command. It was pointed out
even after the termination of the contract the Petitioner did not revert to the
army. He remained in the same position and continues to receive his salary and
other emoluments todate (time of hearing).

Issue No.2 whether upon his appointment with effect from the 2nd February
1993, the terms of service spelt out in the letter of appointment were the terms
governing the Petitioner and his service relationship with the Republic of Uganda
- covered under Issue No.l

Issue No.3 whether upon being offered new terms of service set out in the
letter of appointment the Petitioner continued to be governed by the terms of his
old employment, the Uganda Armed Forces. Counsel for the Petitioner argued that
if this were so it would have been mentioned in the letter of appointment. Even
in the army law there is no provision which requires that members of the army
given appointment as civil servants would continue to be serving as members of
the armed forces. In the absence of any clear provision of the law it cannot be

said that the Petitioner continued to be a member of the armed torces. Under
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section 2 of the N.R.A Statute No.3 of 1992, setting out composition of the army the
Petitioner does not fall under any definitions of a member of the armed forces, the
basic qualification is to be on full time and active service. The army consists of
(a) a Regular Force; (b) a Regular Reserve and (c) such other force as may be
prescribed by the N.R.A council. One could cease being a member of the regular
active force if one became a member of a regular reserve. But he had to transfer
by specific action. With regard to the definition of "such other force" the
Petitioner was not aware of any such other prescribed force. [t was argued that
since he did not fall under any definition under section 2, it could not be claimed
that he was still a member of the Uganda Armed Forces. Mr. Lule 8C pointed out
that even if the Petitioner allegedly described himself as a soldier before the

Committee and in the Constituent Assembly, the law does not permit him to claim

that what he is not. He referred to Maxwell on Interpretation of Statutes 12th Edn,
pp_333 and 334 where Atkin L ] when discussing the doctrine of estoppel said

"whatever the principle may be (referring to a contention regarding approbation
and reprobation) it appears to me it does not apply to this case, for it seems to me
well established that it is impossible in law for a person to allege any kind of
principle which precludes him from alleging the invalidity of that which the
Statute has on grounds of general public policy, enacted shall beinvalid” Counsel
quoted further at pp 334..... "This conclusion must follow from the circumstances

that an estoppel is only a rule of evidence which under certain special

circumstances can be invoked by a party to an action, it_cannot therefore avail,
in such a case to release the Plaintiff to escape from an obligation to obey such a
Statute, nor can it enable the defendant to rescape from a Statutory obligation of
such a kind on his part”. He submitted it w.as immaterial what the Petitioner had
said he was. The Court has to look at the lllaw to determine what he actually is.
And the duty of each party is to obey the lwaw.

Issue No.4 - whether having served in the army and appointed to a new
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position outside the military establishment, the Petitioner continued to be a
member of a regular force as defined in the N.R.A Act and the Regulations
thereunder - covered under Issue No.3.

Issue No.5 - whether after his appointment to Public Service he continued
to be subject to military law to which members of UPDF are subject. Counsel
argued that Section 14(1) of the Statute No.3 of 1992 provides which person is
subject to military law. The Petitioner does not fall under any sub-section of
Section 14(1).

Issue No. 6 - whether to be a member of the High Command as defined or set
out in the N.R.A. Act one must of necessity also have to be a member of a regular
force - was conceded. Answer is not necess arily.

Issue No. 7 - whether the letter from the Minister of State for Detence
(Annex "E") to the Petition which declared the Petitioner’s resignation and
departure from the army and the High Command "null and void" was in effect a
denial of the Petitioner’s liberty and calculated to require the Petitioner to
perform forced labour. Counsel for the Petitioner contended that since the
Statute excluded the Petitioner from the application of thelaw to him, a regulation
(Reg 28) made under the statute could not apply to him. The retusal of the
Petitioner’s right to resign and requiring him to follow a law which did not apply
to him was a violation of the Petitioner’s liberty and if he submitted to the
Minister’s decision he would be subjecting himself to forced labour which is
prohibited under Article 25 of the Constitut ion - Issue No 8 covered under J.

Issue No. 9 - whether the testimony given by the Petitioner before the
Parliamentary committee was made on a privileged occasion. Mr. Lule SC argued
that the Petitioner believed and he was assured by the committee that whatever
he said was privileged and he had immunity especially as it took the form of
questions and answers. He was therefore shocked when the army top officers

threatened to charge him with offenses under the army laws. In proof of this
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allegation counsel wished to tender a document to which the Solicitor General
successfully objected. The document was subsequently admitted in camera = kx
P2. The Minister did not contest the privilege and immunity conferred to
witnesses testifying before Parliamentary Committees.

Issue No. 10 - whether the letter from the Minister of State for Defence and
the reported conduct of the other authorities in the Government and the Army
amounted to a threat to the Petitioner’'s fundamental rights and freedonms
guaranteed and protected under Articles 20, 23, 25(2), 25(3)(c) and 97 thus
justifying this Petition - covered under lssue No. 9.

Another issue was later introduced by the Solicitor General - whether the
Petitioner was a commissioned officer.

Mr. Lule SC submitted that by the time N.R.A took over power in 1986
Commissions had been done away with the Amin era. There was a vacuum as
regards the armed forces. The new order wanted to cater for the guerrilla bush
forces in relation to Armed Forces within the meaning of the Armed Forces Act.
In this regard several measures were taken including administrative Orders No.
3 & 6 - Ex D 22 whose purpose was merely to equate the gueirrilla ranks to
International ranks. He argued these were not meant to confer Commissions as
indeed no warrants were ever issued. It is the warrant which constitutes a
commission. It is the warrant which is surrendered if one were to resign. Mr.
Lule SC argued the Petitioner was never commissioned and the appointments and
promotions conferred on him were not in accordance with the Armed Forces Act
nor any provisions thereunder.

During his submissions the Solicitor General applied and was permitted by
the Court to call the witness who had deponed to the affidavits in support of the
Government’s case. Hon. Mbabazi the Minister of State tor UDefence (General).

In rebuttal of the Petitioner’s argument that upon appointment as advisor

to the President the Petitioner ceased being a member of the regular force, the
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Minister testified there was a policy/practice to transfer members of armed forces
to positions outside the army as Ministers while they retained their positions in
the armed forces. lhis was because the UPDF was a productive force. He gave
examples of Hon. Tom Butime, Brig. lim Muhwezi; Dr. Col Kiiza Besigye; Major
General Elly Tumwine; Major Fred Mwesigye; Major General Frederick A. Oketcho.
The witness affirmed that the Petitioner was still an officer in the army. He
received a salary and other benefits from the army. He tendered in several
documents on which the salary and other benefits were allegedly received by the
Petitioner and were signed by persons other than the Petitioner. No witness was
called to testify as to the authorship of these documents. In tact the Minister
repeatedly confessed to lack of knowledge or familiarity with most of them. They
were therefore of no evidentially value. The equipment which the Petitioner was
found to be holding together with body guards, it was submitted, by his counsel
were held by him as a member of the High Command. The witness further testified
that the Petitioner was appointed and attended the Constituent Assembly as a
member of the army. The witness also tendered in documents relating to
appointment of army officers to public offices who retained their positions in the
army - Ex D1 - D9. He also tendered in a document regarding the issue of new
pips to the Petitioner on 15.10.96 - Ex D 11, a list of military escorts guarding the
Petitioner - EX D 12. The witness tendered in copies of the General and
Administrative orders issued by the Army Commander on 18.2.88 by which a
number of officers including the Petitioner were commissioned and promoted on
10.12.89. However the witness subsequently admitted that if the petitioner
received any benefits from the army, this w as an error because he was supposed
to receive such benefits from his new office although he was still retained in the
army.

In his submissions the learned Solicitor General Mr. Kabatsifirst deait with

two issues:
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(a) as to who was the Minister of Defence and

(b) the commissioning of officers.

Mr. Kabatsi stated that under the new constitution, there was no
substantive Minister of Defence. There were two Ministers of State for Defence -
one for training and the other for general matters. He submitted that the Minister
of State for Defence (General) was deemed to be the substantive Minister of
Defence.

With regard to commissioning of officers, Mr. Kabatsi stated that although
up to the time of Amin era, commissioning of officers was done in accordance with
the Armed forces Regulations, Statutory Instrument No. 30 of 1969 and there were
forms which were filled when applying for warrants of commissions, when Amin
took over powerin 1971 the use of forms was in practice neglected and the system
was throwninto disarray leaving Amin as Chairman of the Defence Council with full
powers. The Defence Council would be the body to deal with commissions.
However when N.K.A. came to power Legal Notice No. 1/86 converted the guerrilla
N.R.A to a National Army. 1t was regularized to International Standards and the
President acting under Article 78 (2)(b) of the 1967 Constitution which remained
in force commissioned otficers including the Petitioner. This provision empowered
the President to appoint, promote and dismiss any member of the Armed Forces.
I'he President never used any format and lack of it would not nullify the
commissions so granted. He acted under Administrative Orders 5 & 6 - Ex D 22.
But later he said the Petitioner received his commission in the Bush and made a
member of the High Command. After the army was regularized on 6th February
1986 the Petitioner was promoted to Brigadier and later to Major General. He
contended all this time the Petitioner never said he was not a commissioned officer.

In his substantive submissions Mr. Kabatsi dealt with the issues as framed.

With regard to whether or not the Petitioner ceased being a member of the

regular army on his appointment to Civil Service the solicitor General submitted
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that the law does not prohibit a member of the army from serving in other
capacities. Article 83 (1) (i) of the Constitution for instance specifically prohibits
civil servants from membership of Parliament while Article 78(1)(c) permits a
member of the army being a member of Parliament but that there is nothing in the
army statute and Regulations which prohibits a member of the army from serving
elsewhere. He argued that section 92 of the statute set out the circumstances
under which a soldier can leave the army - by way of punishment, resignation or
retirement and Regulation 28 (1) requires that for resignation an application must
be submitted to the Commissions Board. He pointed out that it was not open to
members of the army to be removed from the army except by tollowing the
regulations of the Army Statute. Appointment as Presidential Advisor is not one
of the ways of leaving the army and the letter appointing the Petitioner advisor
to the President did not constitute termination of his membership of the armed
torces. There were many other army officers serving in other capacities who
nevertheless are still members of the armed forces. In any case the Petitioner still
regarded himself a member of the armed forces. In his letter oi resignation the
petitioner portrayed himself as still a member of the armed forces. In Ex D 11 he
received pips as a member of the armed forces, he received uniforms he received
various supplies by agents because senior officers could not go and line up for
them. The Petitioner still kept army firearms, he still had escorts, he still
received fuel rations, salary and above all he continued to represent the army in
the N.R.C up to July 1996. The Solicitor General contended the law would not allow
a serving officer to be removed from the army in any other way than under the
Statute/Regulations and Regulation 28 provides that aremoval of a member ot this
army has to be confirmed by a Board set up under the Regulations 3(1) and 4 for
that purpose amongst others. He then referred to Ex P 2 tendered in by the
Petitioner in camera. He contended that the contents were not conclusive but were

subject to the provisions of the law.
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With regard to whether there was a threat or violation of the petitioner’s

fundamental rights, Mr. Kabatsi submitted that newspaper reporis were mere

hearsay and should not be relied upon. He referred to Halsbury's Laws of

England 3rd Edn, Vol. 15 page 294 to the effect that a fear existing on the basis
of rumour is unreasonable. He said the fact that there were no denials by the
State was immaterial because the state does not conduct its business in the press.
He pointed out thatif in fact what was reported in the papers could be considered,
it was the contrary of what is aiieged by the Petitioner. Ihe Solicitor General
referred to the letter written to the Petitioner by the Minister advising him to
follow the law in tendering His resignation and argued that folléwing the law would
not deny the Petitioner his right to resign nor would it expose him to forced
labour. He considered there was nothing threatened to be done. With regard to
--the protection under Clause 35(3jkc) of the constitution, to fall under this clause
one had to be a civilian and not a soldier who would already be in the army.

In summing up his submissions on the issues Mr. Kabatsi stated that issues
Nos. 1, 2 & 3 should be answered in the affirmative but that the Petitioner was still
governed by the terms of the army. He pointed out that the Petitioner continued
enjoying some benefits from the army.

With regard to Issue Nos. 4 & 5 whether the Petitioner continued to be a
member of the Regular force in accordance with the N.R.A Statute and Reg ulations
Counsel submitted that a member of the army left the armed forces only according
tothe Statute and Regulations. lf this was not followed, one continued to bein the
army.

Issue No. 6 whether to be a member of the High Command one must of
necessity have to be a member of a regular force was conceded by the solicitor
General - one need not.

With regard to lssue No. 7 counsel submitted that the letter from the

Minister to the petitioner did not constitute: an act nor a threat but an advice as
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to how the Petitioner could properly resign.

In answer to Issue No. 8 counsel contended that paragraph (c) of Article 25
(3) referred to civilians and not to army personnel. 1f an army personnel became
a pacifist while serving he could apply to the Board to be assigned other duties.

With regard to Issue No. 9 the solicitor General conceded that the Petitioner
was entitled to immunity provided he did not fall under any of the exceptions
under the National Assembly (Powers & Privileges) Act (Cap 249). He contended
that the letter from the Minister to the petitioner did not constitute a threat and
offend Article 20(1) of the Constitution which gwaranteed fundamenial and other
human rights and freedomns.

So much on the submissions of both learned counsel.

Inow turn to my opinion on the issues as framed and agreed by the parties.

But first, there is no doubt in regard to the proper principle of interpreting
Statutory Enactments which is also the same as regards the interpretation of
Constitutions. The general ruleis, if the effect of the words in their ordinary and
natural sense is clear and unambiguous, to give to those words that effect and no
other. The Legislature must be intended to mean what it has plainly expressed.
In interpreting Statutes atfecting Constitutional rights of an individual, unless
a clear and unambiguous intention so to do appears from a statute it should not
be construed so as to invade the liberty of a citizen, but if possible to respect
such rights, for laws are presumed to have been passed with deliberation. With
the foregoing in mind:-

Issue No. 1 - whether on appointment as Presidential Advisor the petitioner
became a public servant. My opinion is that he did and the manner and terms
governing his appointment excluded all other appointments.

Issue No. 2 - whether the terms spelt out in the letter of appointment were
the terms governing the Petitioner and his service relationship with the Republic

of Uganda. If it had been intended that the Petitioner would continue to be a
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member of the army, he would have been appointed under other articles under
which other ministers were appointed. Chapter 10 of the Constitution spells out
the Public Service to mean service in any civil capacity of the Government and
Article 175 defines a public officer as any person holding or acting in an office in
the public service whose emoluments are payable directly from the consolidated
fund or directly out of. moneys provided by Parliament. Once in that capacity the
Petitioner became subject to the Standing Orders Chapter I E - / Regulation 2
which prohibits employment outside the Public Service in the following terms:

"No officer shall at any time engage in

any occupation or undertaking for gain

outside his official duties which would

require his or her attention any time

during official hours.”
Letter "F" from the Ministry of Defence directed him to hand over, and move to the
President’s office. I think theretore the whole exercise was in transferring the
Petitioner and not merely to transfer his emoluments. [he letter did transfer all
the duties and services of the Petitioner to the Public Servyice under Article 104
and in particular the Public Service did acquire exclusive jurisdiction and or
powers over the Petitioner to the exclusion of N.R.A,

Alternatively if the Authority so wished the pPetitioner could have been
appointed for a specific time with leave of absence without pay trom the N.R.A to
join the Public Service after which he would revert to N.K.A - which is permissible
under the Standing Orders - Chapter 1 - A -1 Regulation 14(1).

Considerations were argued before this court based upuon questions of
policy and practice. 1he Minister of State tor detence testifying made it clear that
it ‘was the policy to transfer army officers to other sectors of public service
because UPDF was a productive army. It is no part of the court’'s duty o criticise

this policy but the court can and must see that this policy i carried out within
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the ambit of laid down rules of law. ltis crucially important to note that what is
termed "policy of the Government” with reference 10 legislation or in regard to a
particular subject matter is generally a very uncertain thing upon which all sorts
of opinions each varying from the other may be tound by different persons and
is a ground too unstable upon which to rest the judgement of the court in the
interpretation of Statutes = adder v Coliecio adder v Barney) 3 W >5) 107
18 Led 518.

The supposed policy of the Government cannot in a judicial tribunal prevail
_ over the plain provisions of the law. We can loock to such policy in so far as it may
throw light on the_ legislative intention of a statute and etfectuate such policy
where deducible. Otherwise nothing becomes law simply and solely hecause the
legislative powers OT Authority will that it be so. 1o become law they must express
their determination in the prescribed manner. so much on lssue No. 2.

Issue No. 3 - whether upon being appointed on new terms the petitioner
continued being governed by the terms of the Uganda Armed Forces. ltis not my
view that the Petitioner continued being governed by the Armed kForces (eTms.
The vehicles he had as a member ot the armed forces were taken away from him
(letter from Ministry of Defence). in so far as the Petitioner did not fall under the
composition of the army (Statute No. 3 of 1992) the Petitioner ceased being a
member of the Armed Forces. 1 can see no such inference from the course that the
legislature has taken that a public servant can hold two appointments
simultaneously from different institutions and each requiring continuous full-time
service.

Issue No. 4 - whether having served in the army and appointed to 3 new
position outside the military establishment the petitioner continued 1o be a member
of a regular force as defined in the N.R.A Statute and Regulation = covered under
Issue No. 3 above.

Issue No. 3 - whether in his new status the petitioner coentinued to be
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subject to Military Law. §.14(1) Statute No. 3192 provides who is subject to
military law:

(a) Every officer and militant of Regular force.

(b) Every officer and militant of a Regular

Reserve and any force prescribed under
.section 2 when he is
(1) undergoing drill or training whether in uniform
0T not;
(ii) in uniform;
(ili) on dutys;.
(iv) on continuing full-time military service;
(v) on active servicej
(vii) serving with any unit of a Regular. torce, OT
(viil) present, whether in uniform or not, at any dril
or training of a Unit of the army.
1f the Petitioner does not tall under any of the above definitions as it appears he
does not, I have the opinion that he is not subject to military law.

Issue No. 6 - whether to be a member of the High Command one must of
necessity also have to be a member of a regular force — not contested.

Issue No. | = whether the letter from the M,ir.xister ot Detence 10 the
Petitioner which declared the Petitioner’s resignation null and void was in effect
a denial of the Petitioner’s liberty calculated to require him to periorm forced
labour.

The Minister’s letter could have been mere advice 10 the Petitioner to resign
under Regulation 28, but as I have already held 8.14(1) of the stat-ute (No. 3 of
1992) excludes the Petitioner from the ambit ot the definition of who is a member
of the army, the Regulation cannot be made to apply to him to nulliy his

resignation. Regulations derive their authority srom the parent Statute and
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should be construed in the light of the Statute generally and in particular to be
consistent with iis substantive prowvisions.

Refusal to accept the petitioner’s resignation would require him to continue
serving in the army contrary to his conviction, an act which would amount to
forced labour. The Solicitor General ar gued that the concept of fiorced labour (or
conscientious objection) applies only tocivilians. This takes us back to the issue
of whether by the termsof his appointment as Presidential Advisor the petitioner
continued in the army. I have already held to the contrary. Therefore the
Solicitor General’s argument is inapplicable. I think looking at Article 23 as a
whole it is not difficult to see the relationship between respect for individual
conscience and the valuation of human dignity that motivates unremitting
protection by the constitution and lies at the very heart of our democratic political
system. Hence the inappropriateness of any act intended to muzzle the
manifestation of one’s conscientious objection without justification.

Issue No. 8 is covered under Issue No. 7.

Issue No. 9 - whether the testimony by the Petitioner before the
parliamentary Committee was privileged. Both parties agreed that the Petitioner
would be entitled to immunity. However under the document Ex P 2 which was the
basis of his petition and which was initially successfully objected to by the
Solicitor General but was eventually accepted to be tendered in camera, the
Petitioner claimed that there was a threat of charging him under the Courts
Martial in Tespect of his testimony before the Parliamentary Sessional Committee.
The authenticity of the document was admitted by the Minister of State for Defence
(General). In my view therefore .the alleged threat was genuine considering the
numerous press reports to the same effect which were just lightly brushed aside
by the Solicitor General. I would uphold the petitioner‘s' right to seek protection
of this court against the intended prosecution.

The Solicitor General argued that the Petitioner need not have proceeded
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by way of a Constitutional action.

Article 50Q1) is very specific:

“Any person who claims that a fundamental or other
right or freedom guaranteed under this Constitution
has been infringed or threatened is entitled to apply to
a competent Court for redress which may include
compensation.”

What is a competent Court in this regard is provided by Article 137(1):
"Any question as 10 the interpretation of this
Constitution shall be determined by court of Appeal
gitting as fhe Constitutional Court”.

There was therefore no other way the Petitioner could seek and obtain
redress than by wayof a Constitutional action.

Regarding the issue as to whether the Petitioner was acod missioned officer,
when the N.R.A. took over power, Legal Notice No. 1 of 1986 section 13 (ii) saved
the existing laws in the following terms:

"Subiject to this Proclamation the operations

of the Constitution and the existing Laws

shall not be affected by this Proclamation,

but shall be construed with such modifications
qualifications and adaptations as are necessary
to bring them in conformity with this
Proclamation.”

The Armed Forces Act Cap 205 had remained in force and under section 8.96
thereof, Statutory Instrument No. 30 of 1969 was put in place. This provided for
application forms to be filled in under Schedule 1 Parts 1 &11. The greetings or
warrants appear in Schedules 2 & 3. thereto. The Armed Forces Act and Legal

Notice No. 1 of 1986
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remained in force until repealed by section 109 of N.R.A. Statute No. 3 of 1992 but
saving Statutory Instrument No. 30 of 1969.
Section 109 (2)(a) of Statute No. 3 of 1992 provides: -
"Notwithstanding such repeal any
Statutory Instrument or regulation made under
that enactment and in force immediately before the
commencement of this Statute shall until such
instrument or regulation is altered, revoked or
otherwise modified under this Statute, continue in
force as if such instrument or regulation had been
made under this Statute”.

It is therefore not correctl to say there was a vacuum regarding the law
applicable. Since there was a law in place, it is a little difficult to see how a p@a
of mere lack of format could prevail over total noncompliance with the express
provisions of that law I confess inability to agree that this was the intention of the
interpretation Decree 8.43 regarding form. Applications had to be made and there
were forms to be filled, which step was a pre-requisite to the issuance of a
commission. Nonetheless since an executive order does not have the force of law
I maintain an administrative order such as Ex D'ZZ executed in the name of the
President should have been authenticated in some way in the manner prescribed
by the rules which rules were in existence. I would therefore hold the Petitioner
was not commissioned. Alternatively if lack of format would not nullify a
commission, this informality should equally be availed to the Petitioner’s
resignation.

I now come to the last point as to whether the petitioner can resign. It was
pointed out that there were provisions by which a person can leave the army but
that there was no provision as to ﬁow a member of the High Command could res%n.

The Minister of State told the Court that one can only resign being a member of
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the High Command if one ceases to be what made him a member of the High
Command e.g by virtue of his office. That may well be so if that person so
chooses. I cannot think the Statute intended that if any body wanted to opt out
it should not be possible tc? do so. This would be coercive and unworkable.
Looking at the structure of =.the High Command (Section 10 of the Statute) it seems
to me impossible to arrive at any other conclusion than that the Petitioner can
address his resignation directly to the chairman of the High Command, who is the
President. I should say I have found the law most unambiguous. I have had to
scrutinize with considerable care the provisions on ﬁrhich the executive depended
in justification of its action. It is a recognized rule that such provisions should
be interpreted if possible so as to respect individual rights. I have done this and
have done it in the interests of both the State and the Petitioner.
Consequently my humble opinion is that the Petitioner will be entitled to the
declarations and remedies sought viz:
(a)(i) Regulation 28(1) of N.R.A (conditions of service)
(officers) Regulations, 1993 is inapplicable to
him.
(ii) Army threatened disciplinary, administrative,
criminal or civil action or actions against the
Petitioner in any tribunal, forum, or Court
of law, arising out of his testimony before
the Parliamentary Session Committee on
Defence and Internal affairs is inconsistent
with the Constitution Articles 25(2) & 25(3)(c),

Article 20, 23, 25(2) and 25(3)(c) and Article 97.
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I would award costs of this Petition to the Petitioner.

A.E.M. Bahigeine
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This Constitutional Cese was filed by Mejor Genersl David Tinyefuza
en 12/12/19% slleging that his rights, freedoms and liberties wexe
being threatened by Governmente The matter erises out of the
testimony the Petitioner gave before the Parlismentary Sessional
Committee on Defence and Internal Affairs on 29/11/19%. In his
testimony, the petitioner, was critical of the Army's performance
in Northern Uganda, and other areas where there is insurgency or
rebel activities. It appears the petitioner was asked to testify
to causes of the rebellion, why it has subsisted for a long time

and what can be done te bring it to an ende After giving the
testimony, it would sppeary he was summoned to the High Command in
connection with w_hat. tranSpired when he gave the testimonye Fearing
thet sdverse sction might ke taken against him, Petitioners wrote a
letter of resignation to the President, who, it will be recalled,

is slse the Commender—in-Chief of the Armed Forces and Chairman of
the High Command of the Armye In response to the letter

("Annexure "D ) to the Petition, the Minister of State for Defence
(Generel ) Hone Amema Mbabazl (oW 1) countered that the resignation
was mill and void and advised the potitioner to comply with
Regulztion 28 of the Nationel Resistence Army (Conditions of Service)
(Officers) Regulations 1993 (SI No 6 of 1993)e Under that reguletien

/o



the srmy Commissions Board mey permit any officer to resign his
commission in writing et any stege in nis service (or to retire

on pension after a minimum of thirteen years af reckonable service)s

From the affidavits sworn by the Petitioner and the Nﬁ.nister of State
for Defence (Genersl) Hone Amama Mbabszl, as well &s the latter's

oral testlmony as a oodrt witness (CW I) it is amply clear thet
Petitioner joined the £¥rmer Netionel lesistance Army 4n 1981 which

was (then) a guerrilla force fighting the then Government of Uganda.
Tt will be recalled that in 1986 (on 26/1/1986) the IRA took ever
the government of Ugande and by virtue of the 1986 Preclamation
(Legal Notice No 1 of 1986) formelised assumption of power of the
Government of Uganda by the Natidnal ‘Resistance Movements It is
not disputed that the NRA subse quently constituted the national
army of Ugandae Needless to state, with prémulgation of the
Constitution, 1995 the NRA.beeame .the . Uganda PeAple's Defence
Forcese In 1988 under Cenerel and Mministrative Order No 5, the
hitherto guerrille army was regularised to econform 6
internstionally recognised rankse Petitioner in the Generel and
Mministretive Order is deseribed as Brigadier David Tinyefuza
(MHC). Tt is one ef the besic issues as to whether Petitioner

was properly and 1egally‘ commissionede This will further be dealt
with later herein., In December, 1989 the petitioner was promoted
to the rank of Major Genersl undcr Mministrative Order No 4l.
Later ony on 2h/5/199h the pet:.t:u.oner was eppointed as Presidentisl
Avisor on Military Affairs with effect from 2nd February,; 1993
The lebter of appointment is signed by De Mertin Orech, the then
Head of the Civil Service. The letter states in the first

paragraph P

! am pleased to inform you that His
I:accellency the President has in accordance
with powers vested in him under Article
_'104 (1) of the Constitution of the Republic
of Uganda, directed that you be offen:d
appointment to the post of Pres:_.den’o:.cl
 Mvisor on Military Affairs mith gffect frem

2nd February, 1993"e
/3
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The duration of the appoimtment wes 24 months subjeet to rencwele
The appointment could be terminsted at the pleasure of the
Appointing Authority. No formsl letter of renewel has sinece the
expiration of 2], months been given to the petitioner although

ne continues to enjoy the terms conditions ani’benefits attached
to the appointments After petitioner was ai;pointed Presidential
Mvisor on Military Affairs, thc Sccretary f:)r Defence, Be Mbonye,

wrote to him in these terms i~
noRTURN OF MINISTRY OF DEFENCE FACILITIZS"

Following your appdintient as presidential

Mvisor on Defence, I am infermed that your

office will be basod in the office of the

Presidents I am also ini‘omed that, the "
office will provide facilitics required to

gnable you perform your duticse

.4

This is to request you therefore to instruct
officcrs under your commanﬁ to return some of
the facilities which were given to your office
before the present appeintment. Those in our
records arc the following motor vehicles which
are in our rcgister as belonging to the Ministry
of Defence $ :

le UD 0249 Nissan Laurel-eglready returnede
2, UD 273 Land Hover pick Ups

3¢ UD 02§O Peugeot 504

Le UD QR91 UPE 745 Land Rover

5, UD 0293 Peugeot 504 |

6. UD 0311 UPK 771 Land Rover Defender

7. UD 0312 UPX 086 T/Stout

The Army will provide facilities required
by virtue of your pesition in the NRA.



Be Mbonye
STCRITARY FOR DEFENCE

Other tems and conditions in the letter of appeintment cenccrn
sslary, gratuity, leave, housing tramsport, police guards and
dmmestic servants, water amd electrticity, medicel sttention,

and allowancese

In his letter tendering resignation petitioner steated that he was
resigning from the UPDF and its High Commands The letter,
Annexure 'D'y in part states!

I find it unjustified to continue scrving in an
institution whese bodies I have n® faith in or

whose views I do nest subscribe to"

Befere hearing commenced, counsel for the resporndent raised a
number of objections, basically procedurgl in naturey in cor_nectll
with the contents of affidavits in support of the petition which
respondent alleged contained false statements, as well as payment
of court feese However, as the Court was setisfied that there

was a cause of action the petitioner was permitted to proceed

with his cases Since Uganda ve Commissioner of prisons, Ex

Party Matovu, [1996] EA 514 wes decided, by the High Court of
Uganda when it was the Constitutional Court of the Country, it
would appear in a constitutional case involving the personsl liberty
of a citizen of Ugande the court mgy validly disregard formalities
and proceed with substentive issuese In Matovu's case (supra) st
P.521 para H, Sir Udo Udoma CeJe (as he then was) stated, "we
decided in thc interests of Justice, to jettison formalism to

the winds and overlook the seversl deficiencies in the application,
and thereupon procceded to thé determingtion of the issues

referred to Us".



leeding learned counsel for the petitioner, Mre Tule (SC) framed
issues which hc submitted to the respondent, for his apinion .as

to whether they could be regarded as the issues agreed upon by

the parties. The Learned Solicitor Generel, Mre Kabatsiy for the
respondent agreed to the sames I have perused the same diligentlyy
especially as some of them were jointly urged by lcarned counsel
for the petitioners In my humble opinion the basic issues from
which any other emanate can be looked at as follows i~

(1) Whether the petitioncr's testimony before the
Parlismentary Sessional Committec on Defence and Internsl
Affairs is privileged and cannot be basis of action
ageinst the petitioners

(2) Whether petitioner's eppointment as Presidentlsl '
Mvisor made him a public servent and ceased to be

a member of the Armys

(3) Whether petitioner was governed by terms and
corditions rcgulating the Armmed Forcesas

(L) Whether petitioncr is subject o Military Lawe

(5) Whether a member of the High Commend must be a member
of Regular Forccs

(6) Wnether petitioner is bcing required te perform forced
laboure. ]

(7) Whether petitioner is conscicentious objectore

(8) Whether petitioner' rights end/or liberties are threatensd

so as to justif,:y' a Copstitutional Court intervention.



(9) Whether any government official has scted in
contravention of the Constitution and therefore
-;fhethef court cén grent orders to restrain the
Official or officisls from taking any action

or actions ageinst the stetce

Issue o 6 in my scheme arises from the fact that petitioner's
letter of resignation was rejected, by the Minister »f State faor
Dofence (Genersl)s It is the petitioner's contention that the
resignation complied with the law and hence requiring him to

remain in the Armed Forces is tentamount to ohliginé him to rendcr
forced laboure As regards the question ef a conseientious objecter,
1t is the submission of the pe'bitionerlthat he no longer believes
in the UDPF and therefore, it is econtcnded that he qualifies as a
conscientious objecter on the ground that the Constitution protects
a conscicntious objector who dees not wish to render labour in &

naval, military or air forces

In my understanding of the lew, whercas general prineiples which
govern construction of stetutes apply to the interpretation of
constitutions (see AeGe of Ugenda ve Kabaka's Gevernment [19%65]
Eeohe 393, Republic v ElL Marm [1969] Eehs 357, Dre Twanyarare & 2
Others v. Attorney General, Constitutional Case Noe 1 of 199,
unreported (decided when the High Court of Uganda was the
Gonstitutional Court under 1967 Constitution), when the import of
some cnactment is inconelusive or ambiguous, the court may properly
lean in favour of an interpretation that lcaves private rights
undisturbeds Iegislatien which purports to invade any right of
personal freedom should be construed strictly. Where an Act of
Parliament is permissive, not imperative, in its terms, where the
power it confers is discretionary, the court will hold that that
intention is that the discretion shell so far as possible be
exorcised so as to leave private rights intect ~ AGe for Canada
ve Hallet & Carey Ltd (1952) A«Ce 427 peks50s The same principles
are stzted in "Cases in Constitution Law" by DeCe Keir & F« Lawson

Oxford .(Lth Edition) at Page 1le It appears doubt is resolved

?
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approech the facts, and the law so as determine whether the
petitioner's constitutional rights are being violated, that is,
whether the Executive's actions in question are inconsistent with

the constitution, or not.
Article 97 of the Constitution is couched in these words :-—

"The Speaker, the Deputy Speaker, member of* Parlieament
and any other person participating or assisting in or
acting in commection with or reporting the proceedings
of Parliament or any of its committees 'shall be entitled
to such immunities end privileges as Parliament shell
by law prescribe", Under the Nationzl Assembly (Powers
ard privileges Act (cap 249) witnesses before parliament
or its committees enjoy the same rights and privileges

as those before a court of lawe

In his affidevit and testimony before this court the
Minister of State for Defence (General) Hons Amama
Mbabazi (CW I) endesvoured -to draw a distinction between
immunities and .privileges to the persons :mentioned in the
article, and the proceedingss. However, I think no such
intention appears in the plein wording of the article.
The learned Solicitor General, Mr. Kabatsi, rightly, in
my opinion concedes that what the petitioner stated
before the Parliamentary Committee is privileged and

» cammot be basis of punishment for the petitioner,
whatsoevers It is,:; the case for the respondent, however,
that the rejection of the petitioner's resignation by the
Minister of .State for Defence (Genersl ) was lawful and
only required the petitioner to observe the law by
complying with Regulation 28 (of the NRA (Conditions of
Service) (Officers) Regulations, 198 Hence, the learned
Solicitor General conterds, the Minister's act cannot be
said to be inconsistent with the Constitution since the
minister is merely advising the petitioner to follaw the

laWo
o ese/8



During the course of arguments, Mre Lule S¢ contended that the
petitioner cannot resign under the regulation in dquestion becsause
no formel commission or warrant of appointment was issued to hime
As willbe recalled, ranks in the NRA were regularised in 1988
before the enactment of the NRA, Statute 192, (Petitioner
beceme - Brigedier) Hence, ordinerily, the Armed Forces Act (Cap
295, now repealed by the NRA Statute, 1993, should have been
complied withe The format of warrant of appointment for regular
commission was to be fouwd in  schedule 2 to the Armed Forces
(Conditons of Service(Officers) Regulstions, 1%9, (SI Ne 31 of
19%9)e It is, perhaps; pertinent to note that the format of the
warrant of appeintment for regulsr commission now in the second
schedule of the NRA Conditions of Service) (Officers) Regulations
1993 is basically the same except for a few modificstions.

Buty it is not disputed that the NRA of which petitioner was a
member by 26/1/1986, when the NRM assumed power of the Covernment
of Uganda, subsequently became the Army of Uganda by virtue of
LeNe 1 of 1986s S. 109 of the NRA Statute, 192 which repesled
the Armed Porces Act (cap 295), and the schedule to the
Proclamation LNy I of 1986, provides in S, 109(2)(t)}—

"every officer commissioned and very militant

enrolled or re-engaged under that enactment who

is in the Army immediately before the commencement

of this statute shall continue on, and after such commencement
to serve in the Ammy es if he had been re-engsged,y as

the easg may be, under this statute'l,,

It appears to me therefore that S. 109 of NRA, Statute, 1992 has a
general saving effect for all those officers and combstants who
were commissioned before the NRA Statute, 19% was enactede
Can commissioning refer only to the act of presenting the officer
with the formel werrant of apnointment? It cemnot be so. It is
only the culminstion of a long process of vetting, training and
receiving instructions. Holding otherwise would defeat the intention
of the legislature.

ves/9
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Under S. 43 of the Interpretetion Decrce (No 18 of 197, Lews of
Uganda) where any form is preseribed by an Act or Decree an
jnstrument or ducument which purports to be in such form shall
not be void by reason of any deviation there from which does

not effect the substance of such instrument or document or which
is not calcultated to misleads Genersl end Administrative Order
No 5 (Exhibit D 22) would appear to be printed on headed pepers
of the Netionsl Resistance Army beering its official logo or
embleme In the Pirst paragraph of the document it is spelt out

in elear terms that -

"His FExcellency Lte Genersl Yoweri Keguta Maseveni

the President of the Republic of Uganda and Commander
in-Chief of the Nationsl Resistance Amy end Alr Force is
pleased to announce the regul arisation of officer ranks
to internationsl recogmised ranks within the Armed

Forces of Ugarnda and the equating of former NRA ranks
with professionsl renks with effect from the 6th
February, 1988".

The second paragraph of the documenty which is General end Idministretive
Order Nos 6, the petitioner is named as R0/31 Brigadier Tinyefuza
(IH‘ )y under the heading "Promotions/Commissions"s At the end the
document is signed by one Lts Cole James Sebagala, Deputy Chief of
Personnel eand tdministration, National Resistance Armye The
authenticity of the document is not in disputes Nor is the
meaning of the order contesteds Bvidently the document refers
te commissioning or promotion of the petitioner to the rank of
Brigadiers OSince in 1981 he became & member of the frmy (or Uganda
in contradistinetion to the former guerrille force) end since
urder S. 109 of NRA Statute 211 such members of the army became
members of the NRA, I am impelled to find that the petitioner
was duly commissioned into the National esistance Army in 1563
The elegant formst enviseged in ST No 31 of 1969 was not followed
but since the meening is clearly conveyed the departue
frem the form should not be allowed to vitiste or invalidate
-..o
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Under S. L3 of the Interpretetion Deerce (No 18 of 197, Laws of
Uganda) where any form is prescribed by en Act or Deeree an
jnstrument or ducument which purports to be in such form shall
not be void by reason of &ry deviation there from which does

not effect the substance of such instrument or document or which
1s not calcultated to misleade General and Administrative Order
No 5 (Exhitit D 22) would appear to be printed on headed pepers
of the National fesistance Army pearing its official 1ogo OF
embleme In the first paragraph of the document it is spelt out

in elear terms thet =~

"His Txcellency Lte Genersl Yoweri Keaguta Masevendi

the President of the Republic of Uganda and Commander
in-Chief of the Nationsgl Resistance Jrmy end Alr Force is
pleased to amnounce the regularisation of officer ranks
to international recognised ranks within the Armed
Forces of Ugenda and the equating of former NRA ranks
with professionsl renks with effect from the 6th
February, 1988"e

The second paragraph of the documenty which is General and fdministretive
Order Nos 6, the petitioner is named as R0/31 Brigadier Tinyefuzs
(MH:‘ ), under the heeding "Promotions/Commissions™es At the end the
document is signed by one Lts Cole James Sebagala, Deputy Chief of
Personnel and idministretion, Nationel Resistance Armyes The
authenticity of the document is not in disputes Nor is the
meening of the order contesteds DPvidently the document refers
te commissioning or promotion of the petitioner to the rank of
Brigadiers. Since in 1981 he became & member of the Army(or Uganda
in contredistinction to the former guerrilla force) end since
under S. 109 of NRA Statute all such members of the army becamé
members of the NRA, I am impelled to find that the petitioner
was duly commissioned into the Nstional wsistance Army in 1583
The elegent formst envissged in SI No 31 of 1969 was not followed
but since the meaning is clearly conveyed the departue
from the form should not be allowed ta vitiste or invalidate
wou/ 20



The lcarned suthors were primarily writing in & Dritish context.
However, substitute the word Govermment for ruler ard the
observations will apply to Ugenda or any other country that has
chosen constitutionalism as its guiding principle, fer that

matters

I would agree with learned leading counsel for the petitioner,
Mre Lule Sc that it is significant that the appointing authority
invoked Article 104 of the 1967 Constitution and not Arte.78, of
the then Constitution, (19%97)s Article 104 vested pewer te
appoint persons to the public service in the President, while
Article 78 of the 1957 Constitution vested in the President
power to determine the operationsl use of the firmed Forees to
appoint members of the Armed Forces, to promote them and to

dismiss ary mcmber of the frmed Forcess

Hone /mama Moabazi (CWI) asserted thet in 1992 the High Commend
decided that members of the NRA could serve in other government
orgsns and/or agencies and remain members of the armye I

prefer to believc that the Hone the Minister of State for

Defence meent well in making the assertion notwithstanding that
minutes to that effect were not tendered in evidencee But, of
ecourse it is not sufficient to express good intentions, The
practice must be grounded on the Constitution, the NRA Statute

or any other law applicable in the Republic of Ugenda' to be binding.
To hold otherwise would be to sanction inconsistency with the
Constitution, thet is, violation of the rule of lawe Perheps the
case for the respondent would be stronger if the petitioner wére
appointed under Art. 78 of 1967 Constitvtion which places the |
command of the frmed Forces urder the Presidents. It could possibly
be argued that the petitioner as an army officer wes being depleyed
as a Military !‘d\;isor. But, even then, there must be specific laws
empowering the appointing to authority to deploy members of the
Armed Forces in-public service without severing them from the

Lrmed Forcess
L -~



Mr, Tale SC submitted that being a member of the /rmed Forces and
serving in the public service erc mutually exclusive, in view of

the provisions of Se5(5) of the NRA, Statute, 1992

They are worded as follows &

WAL time Se5ele Bvery member of a Reguler Force
Service = shall be on continuing full time
—~ military service end shall at all
—~ times be liable to be employed on

~ active service"s

Under Uganda Government stending Orders "unless otherwise provided
in the terms of his or her employment every Public officer is
employed on the uzﬁerstarxiirig thet the whole of his or her time is
at the disposal of the Government, amd if the usual office hours
are insufficient to deal with the pressure of work it is his or
her duty, whenever it becomes. necessary to do so, to work eutside
office hours without cxtra remuneration — (Stending Orders)

Chapter 1 para 1 at Pe403.

Absence from the duty stetion requires the consent of the officer

in charge — para 3 (ibid)e

Perusel of the rules governing office hours in the army and publie

service leads to the conclusion thet one cannot serve in bothe

Because they are mutually exclusive as both demend full time

attention. The NR4 Statute, 19® which shall be read with

modificstions to mean the law governing the UFDF by virtue of

Jrticle 273 of the Constitution, does not say that members of

the Army can be deployed in.the public Services Mre Kabetsi

canvessed thet the Constitution does not prohibit members of

the fxmy from belonging to other ofgans of Governmente He

gave the example of frte78 (L) (¢) of Constitution which makes

army representetives members of Parliamente. Thet is 60. However,

if it were the intention of the constitution mskers to authorise
sasl i
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army persomnel to be deployed in the public service, no doubt
express provisions to that effeet would have been inserted.
Equally significant we have to bear in mind that it is

personal liberty of an individusl subject that is at stakes

As that is so, the principle in Attorney Generel of Canada Ve
Hellet end Carey Ltd (1952) A«Gs 427 et Pek50, is in point

that is, when the rights of a subject are involved, whether
personsl or proprietory, and the import of the ensctment in
question is inconclusive or' ambiguous, the court may properly
lean in favour of an interpretation that leaves private rights
undisturbed. In other words such statutes are subjeet to strict
interpretationes This approach appears to have fourd favour with
(the Privy Council) = in A«Gs of the Gembia vs Momodou Jobe [1984]
heCe 689 at 700 (LORD DIPLOCK) in which it was statede

"A Constitutiony, and in particular that part

of it whicl:h protects and entrenches fundamental

rights and freedoms to which all persons in the

state are to be entitled, is to be given a generous
. and purposive construction'e

Naturelly, what is in issue are mattcrs of liberty and freedom
because petitioner may be subjected to militery lawe Under the
Army Code of Conduct for example, under ss, 13 and 16 NRL Statute,
1992 offences unknown to ordinary penal law are createds

These are, quest for cheasp popularity, liberalism, intrigue and
double talk, tribalism and nepotism and formation of a clique in
the Armye. They attract possible sentence of life imprisonmente.

I think there is nothing in the NRA Statute, 1992 or the Constitution,
that could have empowered the appointing authority to retain the
petitioner in thé army after his appointment to the npublic service.

I must hold therefore, thet petitioner's appointment to publie
service severed him from the Army end is no longér & member of the
UPDFe It was contended, emphatically, for the respordent that the
practice in the frmy has been to retain army officers serving in

A



14

other agencies of government, in the armye On this issue it must
be pointed out that there een be no estoppel against a statute
(see Maxwell on Interpretation of Statute, 12th Zdition, at
P.334) less so can estoppel be invoked to modify a written
Constitutione ls regards army equipment that petitioner

might have made use of, or army privileges that might have
sccrued to himy I think this was not out of the ordinary for

the reason ihat es & matter of law, the petitioner is & member
of the High Command, in accordance with S, 10(1)(c) of the NRA
Stetute, 192« In any casc the letter from the Secretary for
Defence virtually divested him of a1l facilities that he enjoyed
as an army officers High Command members as of 26/1/1986
continue to be memberse They need not belong to the Regular
Forcee Js a metter of law, in terms of Regulation 33 of NRA
Regulations, 198 (I No 6 of 1.993) army officers ere exempt
from the payment of éraduated taxe Petitioner's counsel submitted
that salery payment vouchers (Txhe De21) irdicete that graduated
tax was deducted from the petitioner's remunerations Unfortunatelys
the exhibit was tendered in photoeopy and is not elears However,
in view of the fact thet a‘subject's liberty is what is at steke
this is not a matter thet cen be resolved in favour of the states
T camnot find thet there were no gradusted tax deductions mede
from the petitioner's salarye It is true that Petitioner was
deployed in Northern Uganda when rebellion broke out therece

But that alone cannot operete to modify the Constitutions It is
not necessary to opine as to whether or not conscription is

constitutional since it 48 not in issuce

Lastlyy in connection with petitioner's stetus the court was
referred to Regulation 27 of the NRA Regulations, 1993 (S.I) No 6
of 198 and a submission made to the effect that the petitioner
cammot be removed from the Army except in aceordance with the
Reguletionse

Regulation 27 provides as follows &
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"No officer shall be dismissed from service
or have his service terminated except in accordance

with the statute or regulations made under the statute".

Tt is beyond contention that the statute does not say that an
army officer can serve both in the Army end the Public Servicee
Hence if the regulation sought to modify the statute, and more

so the constitution, it would be invelid for being ulta vires.
However, I think the true intent in the reguletion is to safeguard
army officers against arbitrary dismissal or arbitrary termination
of services., MNo intention can or should be read into the reguletion
s0 as to enable army officers to remain in the Amy after

appointment to the public services

Whereas the lew defines membership of the High Command, under S.10
of the NRA Statute, 1992, it is silent as regards resignation from
the samee Under Se2l, of the Interpretation Decrece 197 where

by any Act or Decree a power to meke any appointment is con.ferfed,
the authority having power to meke the eppointment shell also have
vower (subject to any limitations or qualificetions which  affect
the power of appointment) to remove, susperd, reappoint or
reinstate any person eppointed in the exercise of the powers

In a worde = - . the power to appoint includes power to
removes Hence, in absence of prescribed procedure for resigning
from the High Command the petitioner cammot be faulted for having
addressed his resignation to the Commender-in-Chief of the Armed
Forces ar;i'chaima.n of the High Command who, by law, is the
President of the Republic of Ugandae And respondent has not shown
any delegated authority under which the Minister of State for
Defence could lawfully exercise power and reject the petitioner's
resignation from the High Commends It has been indieated that
petitioner's appointment to the Public Service severed him from
the frmy, in which case no law can ohlige him to follow Reguletion
28 of the NRA (Corditions of Service) (Officers) Regulations, 193
a8 advised by thc Hone the Minister of stete for Defence {Genersl).

Mt
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The Cheirman of the High Command has not indiested whether the
petitioner's resignetion was re jected or accepted, since 3/12/1996

when the letter of resignation was writtene This is beyond

contentione

Jrticle 28 of the Constitution requires that in the determinstion
of civil rights and olligstions or any criminsl charge, a pe;-son
shell be emtitled to a fair, speedy and public heering before

en independent and impertisl court or tribunsl established by
lawe In view of this provision I do not think it would be
constitutionsl to treat the petitioner's resignstion as

jneffectusl within the bournds of a free and democratic socictye

In light of my findings that the petitioner's relationship was
severed from the army by virtue of his appointment to the Publie
Service, it is crystal clear that he eannot be qubjected to
Military Lews At the same time Lrticle 28 of the constitutlon
protects the petitioner sgeinst appearance before the H:.gh
Commands Hence it follows, as daylight follows night, that
obliging him to remain in the Lrmy or High Commend, without his
consent would be tantamount to roquiring him to render froced
labour, in absence of provisions in the constitution permitting

conscription in this regarde

Tt wes also contended for the petitioner that he does not wish to
serve in en army in which he no longer believes and thereforé, urder
irte 25(3)(c) he qualifies as a conscientious objectore In view

of the conclusions I have reached I do not find it imperative

to resolwe this question. I can only state, in passing, that

it is possible fox a person to develop morgl or religious views
which incline him to object to the use of force in solving human
problemse Thereby such a person becomes a conscientious objector
end, in my humble opinion, he or she should be permitted to leave

the lrmed Forces on account of his or her pacifist principlcse

sanlt?
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Under Lrticle 50 of the Constitution, Whether the orders
sought to protect the petitioner can be granted depends on the
question of absence or presence of a threat or threats against
his personal liberty or proprietory interests (the latter are
not in controversy in this case Je IAfter the petitioner testified
before the Parliamentary Sessional Committee on Defenee eand
Tnternal fffeairs, it is not in dispute that the frmy Commender,
the Minister of State for Defence (Cencrsl) as well as the
Commander-in-Chief of the Armed Forces and Chairman of the Hlgh
Commend made some remarks about the petitioner in conncetion with
his testimony before the Parliamentary Committece It is mnot in
dispute that the petitioner was thereaftcr summoned to appear
before the High Commend. The fymy Commander compleined that the
petitioner was undisciplined and accused him of trying to underming
cohesion in the army which eould jeopardise national securitye
There is no rebuttal as to the assertion that the Minmister of
State for Defence (Genersl) thought that someone was up to
something and the petitioner was playing alongs

Final‘l.y,‘ in the same¢ regardy it is beyond contcn:oion, from Exhibit
Ps2 that the High Command steted that the petitioner in his testimony
might have committed intrigue, was guilty of indiseipline end
political confusion by a serving officer, and giving felse
impression to the enemys Ins‘ubo‘rdi.nation and subversion are
sccusations elso levelled agsinst the petitionere. The High Commend
was going to be convened for the purpose of  recommending a course
of acti;m to be teken against the petitioner. Under Military Lew,
in terms of Ss 37 of the NRA Statute, 19R spreading harmful
propegande is a possible cepital offences In its definition it
includes moking oral or written stetements ill of the fLrmy or

the Government excepting constructive criticisme Taking all these
fectors relating to stetements from the High Command end the
Ministry of Defence, there can be no doubt that there is a threat
or thrests ageinst the personal liberty of the petitioners

Once a constitutionel court has found thst any sct or omission

by eny person or suthority is ineconsistent with the constitution,

SeelD
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gs in  this case, a remedy is eveilatle under Article 137 (4)o
of the Constii;,ution. I would declere, therefore, that it would
be inconsistent with the Constitution for eny organ of state or
euthority to prefer or threaten to prefer eny disciplinaryy
administretive, civil or criminel asction ageinst the petitioner
in any tribunal, forum, or court of lew for any matter arising
from the Petitioner's testimony before the Parliamentary Sessionel
Committee on Defence end Internzl [ffeirse I would declare that
Reguletion 28(L) of the Netional Resistance Army (Conditions
of Service) (Officers) Regulotions, 1993 does not apply to the
pet.itioner i‘or he ceased to be a member of the Army when he

wes eppointed to the Public Service as Presidentiel hdvisor on
Military Affeirs in 1993, I would grant the orders of redress
prayed for .and declare that no orgen of state or authority cen

proceed ageinst the petitioners

By virtue of my finding thet teking ection sgainst the petitiomer
would be unconstitutional, I would find a restreaining order
unnecessarys I would award costs to the petitioners

Deted et Kampala this 25th day of fprily 1997

Je Pe Me TABLRQ
JUDGE.

I CERTIFY THAT THIS IS THE TRUE COPY OF THZ ORIGIN/Le

Lisele .

) .

! L e~ e T MR 8
MURATGIR,A Je ' o

g:_sﬁy_,_a OOURT OFM.




THE REPUBLIC OF UGANDA
IN THT CONSTITUTIONAL COURT OF UGANDA AT KAMP/

[CORLM: S.T. M/NYINDO:DGJ; GoMe OKZLLO; Jo  BeEslle BAHIGEINE} Je
JoP. TABLRO}Je FelieSs EGONDA NTNDE;dW]

CON3TI TUTIONAL PETITION NOe OF

-

MAJOR GENCRAL, DAVID TENYEFUZA : & ¢ 3 % .4 103 4 DPITITIONTR
V3Se
ATTORNEY GENIRAL Bundsas 4y gty @ RTSPONDENT

" JUDGMENT OF Felfs3s BGONDA NTENDE -

Major Cenerzl Devid Tinyefuze, the petitioner, secks the protection af

this court frem punishment by the Army for his testimony to Parlismentery
Committee on Defence snd Internsl Affairsy He elso sceks & declecretimn thag
he is not e Serving officer in the Army znd other ancillery.*urders.

The fects of this case ere not substontielly in disiaute 'bho;zgh the
applicetion of the Lew to them is under severe contentione I propose A

initizlly set out the fzcts not in contentione

-

Mzjor Genersl Tinyefuza is ¢ vetbran of the bush war thet culminated

into the sssumption of the reigns of Government by the Nationezl Resistence
Movement cnd Army in Jemuery 1986. He was a member of the Nestionel
Resistzence Army. On the assumption of the power sf Government, the
Netionsl desistance Army bectme the officiel ermed forces of the
Government., The petitlener continued te serve in that Armys

Tnitislly, like &ll ather officers erd men of thet Army the petitioner

hed no internationelly releted ranke In 1988 this pesition changed.

The President snd Commender in Chief of the Army decided to epply

the internastionslly releted renks to the army. He assigned the Petitioner
the renk of Brigadiers The following yeers the President promoted him te
Major Generele

The Petitioner served in several cepacities in the Army. He was
subsequently eppointed e Minister of State for Defences On the

2hth Mey 1994, he wes informed by the Heed of Civil Service, that His
Excellency the President hed eppointed him, under Article 10k (1)
vef the Censtitution to the pest of Presidentizl Advisor on Military



Affeirs with effect from 2nd Peb, 1993 on & centrect for 2 yeers
which ‘wes renewable. ‘The Petitioner served in this cepecity end

presumibly continues to serve #n the scue cepecity to—daye =0

On the 28th Novembcr 1996, the Petitioner received summons

through the Ammy Commender to.sppesr before the Perlismentsry Sessiansl
Cammittee on Defence ¢nd Internel Affairs. This Committee was

investigeting the wer in Northcrn Ugendas The Petitioncr sppecred

en the 29th November, 19%. He testified in response to the

questions put to him by the Cammittee. In the Petitioner's words his amewers.

"took the form of comments expressions of

belief, criticism end cnelysis"e
The Petitisner's testimony wgs reported ¢nd drew public respense frem
the Army Gaumender, the lfinister of Stete for Defence snd the Presidente
In ¢ redio communicetion to the iinister of Stcte for Defence (Gener:l
Duties) end 11 members of the High Commend, the President end
Cemiiender in Chief directed the High Commend to meet over the issue
of the Petitioner's testimony to the Perliementary Committees The
President wes sceking their cdvice in the mcttere He slso set-out his

viewss In his opinion the Petitioner wes subversive.

A meeting of the High Commend wes celleds The petitionery en
originel member of the High Commend, preferred to submit o leter

of resignetion from both the Ammy end the High®Commend rether

then eppeer before the High Commend. The President, on recding this
letter, cgain comauniceted to the Minmister of Stete for Defence end
members of the High Commend end de:trt:iled further his views on the

Petitioner's testimony before the Conmitteecs

The President wes thc view in BXe. P2 thet the Petitioner hed
committed certiin offenges egeinst idlitery Lews

These offenses :rose from the testimony of the Petitiener glven to the
Committees The High Comnend met under the Cheirminship of the ifinister
of Stete for Defence (Generel)e After thet meeting the linister
wrote te the Petitioner informing him thet his resignetion from the

L 4



Armmy wes null end voide He zdvised him to subait the resignetion
to the Commissions Boerd under Rege 28 (1) of the Natienel Reslstence

Army (Conditions ef Service (Officers) Hbguleti?ns, 1993

The Petitioner perceived his Constitutienel riéht% to be
threstened ¢nd filed the present cction. He secks the 'protection
of this court from eny disciplinery, civil or crimincl ecgtion
erising out of his testimony to the Perlia;nentary éommittee. He
ssserts privilsges He clse seeks 2 declerztion thet he is ne
1o£ge'r ¢ member of the Armed Forces of Ugends hcving been removed
end teken to the Civil Service with effect from 2nd February,
1993, As o result, Regilletien 28 (1) of the Army Reguletions does

not cpply te hime. 2
- e

The Attorney Genersl opposed this actions It wes the cese fob
the Attorney Generel thct the Petitioners r;igﬁts vere neither
threetened nor infringed, And thet the Petitioncr wes still a
serving member of Armed PForces of Ugende to whom Reguletion 28 &pblied

&
in cese he wished te resigni

£t the cemmencement of hcering of this petition, Mr. Kebetsi, the
lecrned Soliciter Generel, raised ¢ preliminery abjept{on secking
tm strike out this petitions We heerd the objectio'p. We
declined to meke 2 ruling on it at that stege, wveserving eur
decision in our mein judgmente I shrll proceed to decl with
this mctter end cnother metter upon which we reserved our ruling

¢t this stege.'

Mre Kebetsi reised three metters besicsllye. Firstly, he
submitted thet the Petitioner had not peid the recg{a;'.site fees for
the Petition. Relying on Sub-rules (3) end (4) of e 4 of the
Constitutional Court Petition ules, he submitted thct the
Tegistrer should rot heve received the petitien unless fees hed
been peide He preyed thet the petiton be struck out.



Secondly, Mre Kebctsi submitted thet the petition wis defective
s it was supported by affidevits which contcin greve
inconsistencies end defectse. ‘These effidevits end the petitdon
should ¥ struck eff, He referred to a nuaber of stetements in
the :ffidevit sworn on 12/12/% which conveyed the impression
thet the Petitioner wes of the view thet he wes @ member of the
crmy until 3/12/9%, Mre Kebetsi elso referred to the tostimony
of the Petitioner before the Perlicmentary Comaittee which wes
to ’&he seme effects This wes inconsistent with pere 18 of the
first cffidevit cnd the petitiener's cffidevit in reply sworn en
12}2/ 97 in which he contended that by virtue ef his cppaintment
to the Civil Service in 1993 he ceesed being e member of Aniys

Mre Kcbetsi then turred to the petitien, He coptended it

disclosed no cetus¢ of ection ¢s there wes no cet or omission on
which it wes founded., He asserted thet ¢11 the IAnister did wes

to sdvise the Petitioncr. It did not emount to ciyy ection or
enisson. He submitted thet this exslted court wes being teken

on & fishing expeditions He preyed thet the petition be struck oute

He referred us to the following euthoritics in support of his
subaissions

-

Yo Nuru lehamed Jzn Mphamed
VISe

Kassemali Virji [1953] 20 TAch 8

2+ FPhakey vs, World Agzenciecs Ltde
[1948] 15 =éca 1

3s Gesper Ltds vse Herry Grendy
[ 1962] =t 414

Le Siles Biteiteins vs. Kemanura
[1977] HCB 34 |

5o Kobwimuklys vse Kasigwa
(19787 HCB 251
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ire Gy ILule, Senior Counsel, for the Petitioner resisted the

| abjestions to the petition. He subultted thet peyments for fees
wis effected ¢nd produced receipts to thet effects He submitted
thet the «ffidevits hed beén properly sworns Theré Wwes ne
stetutory requirement under the Osths et recuiring the
distinction in the concluding percgreph, per:grephs, swern to the
knowledge or informctien :nd belief by the dépenent, Ieferring
to the cecse Law thet recuired this, .ilr, Lule Senior Counsel
submitted thet this hed been medified by Art. 126 (2') (e) of the
Constitutien. Those c:ses hed pcid undue regerd to technicelites,

-]

(P
Mr, Lule SeCs cited the csse of Ugenda vs, Comuissioncr of
' 3 in support of his cowmtentien

thet the Petition be heerd,

Mre Lule S.C, subiitted thet the cuthorities cited by !Mrs Kebatsi
did net deal with incensistencies. And in eny cese the metters
referred by ir, Kibatsi were the metters on tricl, The elleged

inconsistencics were cepchle of cn explenitions

He further submitted thet 11 the cffidcvits-disclesed the seurce
of informetion, where relicrnce wes plcced on informstion. The

petitioner hes ¢ teem of Lawyers which provided the inform:tion.

I"_Ir. Lule S.Ce further submitted thet the petition disclosed e
ceuse of éétion. He referred to Art., 337 end 50 of the
Constitutien. He stated thct the Petitioncr wes apprehensive
thet his Vr:i.ghts were threstered by the dnister eof State for
Defence ection in purporting to reject his resignestion letter and
applying rules that do net epply te the Petitiohcr, This wes the
crux of the cese end could only be Judged efter o tricl end net
before.



Mre Lule submitted thet es this wes a. Ponstitution:l matter,
whetever irregulerity existed, sheuld not. defeat, the matter now.
It should be heard

We colled the degistrer to setisfy us es to the payment of f{ze:

.‘ - e ‘
end security for costs. We were sctisfied thet fecs of
Shse 10,500/= :nd shs, 100,000/= being security for costs hed been

peid 4n this metter, Accord:.ngly this heed of objection fails.

With regard: te the elleged inconsistencies in the Petitioners

effidevits releting es to whether the Petitioner wes 2 member -of

the Army or not, this wes reised premeturelys It wes ong Of the metters on
tric It wes in issuve ad it wes therefore ¢ metter thst hed

to be decided by the court sfter a triel of the issuss

before the courts It did ngt ‘render the affidevits false or eny

onc of them- false -at-that steges This matter hed to be decided

"7 after héaring end cons:.dering-tli*'the* evidencc in the cese~znd”

the Lew epplicebles The inconsistenbies could be cepcble of an
explenstions In eny cese, it is still epen to a court to sever
the felsehoods from the truthful pArtiens In suck' & cesey it
would discerd the frlsehoods tnd retsin the truthful portien.
The appropnate stcge for 2 decision on th:l.s point including
whether to reject the effidovit for = felsehood, in this
particular cese, should be at the conlusion of the triel end not

at its coamencement,

"In Siresi Biteitena vs Kenanura [1977] H.C.B. 32 end Aristells

Kebwinuky: vs John Kesige | 1978 IHCB 251 the decision whther or

not to rely on the affidevits in question wcs mede rot st the

coimmencement of the hccm_ng but efter heering fully the metter

Y
@

before the courts

Mre Kabetsi submitted thct the deporert, of en effidevit nust
distinguish, I presume, ot the end of -the effidcvity metters
sworn to on the besis of his own knowledge from those sworn te



on the bcsis of infomction cnd belief. And thet the source of
informetion or belief must be strteds I agrec thet the source
of informetion or belief must be stateds And where the sources
cve not been disclosed, such effidcvit would be defectives
However, I do not egree thet feilure to distinguish peragrephs
besed on knowledge end piregrephs besed on informstion belief
is fetel to en effidevits In the first plece there is ne
stetutory requirement for it to be so. Secondly the authorities
arc divided on the subjecte Thirdly, es long cs the sources of
inforaction or grounds for belief heve been steted in the
affidevit, I cennot imegine tny conceiveble prejudice thet an
é¢dverse prrty or court WO;J.ld suffea.r from such ¢n emissione Mra
Ksbatsi cited none. The stete wes not put to any prejudice,
Neither wes the court. It is such situctions as this thet
fremers of our constitution had in mind in enccting Article

126 (2) (e)e Tt stiteds-

"2s In cdjudiceting ceses of both o civil rrd criminel
neture, the courts shell, subjeet to Lew, ¢pply
the following principles -

(8) ."l..ﬁl....‘.......'.....‘....."...."....'.......

(b) '.‘l'.!.'..‘..l."l‘.l'll‘...lﬂ‘..li.'t...ﬁ‘.'l."‘...

”
(@) .ClDO.I..OOD!Q!O!'I.......’.U".II...."..1'00"...0..

(d) ..ll.l‘ill.‘!'l..‘.......OCICO.'l.’.l..ll'.'l...l.!‘..

(e) Substentive jJustice shell be edministered without
urdue regerd to tcehniczlitics,"

This heed of objection, in my view, is just & techrnicelity., It

cénnot stend in the wey of sﬁbstantive Justicee

In eddition courts in and outside this country heve been
consistent i metter of constitutional importence y in insisting
thet irregulerities in form or other defect in pleedings will not
deter the courts in investigcting the substence of the matters
in issues In Uzerds vs Commissioner of Prisons, ex-pecrte Metovu

[1966] E& 51k, the Constitutionsl Court steted ¢t pcge 521 %~




"On exemiring the pepers in this metter our first
recction wes to send the cose beek to the Judge with

¢ direction thct the metter be struck out s we were
of the opinion thit there wes no epplication for s
writ of habeas corpus properly befaore hims There wes
no motion in support of which the two affidsvits were
filed, it eppeering thct counsel for the epplicent hed
erroneQusly treeted the effidavits filed es the
applicstions Furthermore, there was no respondent
mentioned in the effidevits ¢s heeded,

On reflection, however, bearing in mind the fects thet
the ecpplicetion es presented in the first insteree was
not objected to by Counsel who had appecred for the
ste£e= thet the liberty of o citizen of Ugerde wes
‘involvcdi end thet considerstle impertcrce wes
etteched to the cuestions of Lew under reference since
they involved the interpretction of the constitution
of Ugendas 'e decided, in.the interests of Justice,

to Jettison formelism to the winds rnd overlook the

..severel defects in the eoplicetiony ¢nd thereupen

proceeded to the determin:tion of the ipsues referred

to us."

In Byenycrere & Others vs Attorney Genersl (Bdinz No.2) Misc,

&ops Noo 85 of 1993, 19% (1) Commonweslth Humen Mights Lew Digest

111 following Joundo vs. Attorncy Generel of Guyene [1971] AC 9

I expressed

rights h:ve

-

<

similer view. A citizmen whose Constitutionsl

€llegedly been trempled upon must not be turned wwey

from the court by procedurel hiccupse It is cs relevent then os

it is now.

Mre Kebetsi submitted thet the petition disclosed no ceuse of

cetion ¢s required by Article 137 of the Constitution. Article
137 (3) Stetes i
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"3 i person who ¢lleges thet i-
(2) In /ct of Pcrlicment or cny other Lew
or eny thing in or done under the euthority of
eny Lawj

(b) iny ect or omission by eny pcrson or

euthority, is inconsistencx*with or in contrcvention
of ¢ provision of this constitution, mey petition
the Constitutionsl Court for e declarction to

thet cffect, ¢nd for redress where eppropricte’s

®f course, this Article must be reed togethcr with Article 50 (1)

which provides i~

"iny person who cleéim thit & fundamentel or
other right or frecdom guerenteed under this
Constitution has beEJ:l infringed or thretened, is
entitled to epply to competent Court for redress

which mey include compensction's

tn rezding both the petitisn ¢nd supporting effidevits, it is
clear thet the petitioner s elleging thet he perceives e threet
to prosecute him for the testimory he rcmdered beforc the
Perliamentcry Committee, The Petitioner e¢sscrts thet his
eppearence before the Comnlttee wes privileged. Privilege of the
Procecdings is denied by the Respondent in en effidvit in
support to the tnswer to the petitions

There is cnother metter in contention., Whether regulction 28 of
the Netionel lesisteince Army (Conditions of Service) (Officers)
Reguletions 1993 spplies to the Petitioner or note

The Petitioncr esserted in the pctition thet epplying this
reguletion to him wes contrery to Articles 25 (2)

end 25 (3) (¢) of the constitution. It mcy be the vicw of the
Stete thet there is no substince in this cliin, As e court we

cen only find so efter hcering the mstter ¢nd not before.
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For those recsons, I would reject the preliminery objection by
Mr. Kobetsie

Before turning to the mein petition I wish to decl briefly with
one other metter upon which we rescrved reesons on e 4 to 1
decision of the court to reject :dimission in evidcnce of Ammexure
&y to the ¢ffidevit in reply deted 12th Feb, 1997.

ks Mre Lule SeCe wes eddressing usy he referred to Annexure

Al which wes ¢ photostet copy of whet turned out to be
subsecquently edmitted c¢s xe Pele ifre Kobetsi objeccted on the
grounds thet it wes & photocopy ¢nd its source wes unknovm. The
Court by 4 to 1 liejerity rejected the documente s

I wes uneble to Join in the decision of the majority for scversl
reesonss On the fice of it the document wes pertinent to the

issues under investigetions Mre ILulle S«Ce who eppeared to be

under the imﬁressiOn th:t he could rot cell eny orel evidence to
decl with this docuament suggested thst the court could cell upon
the Petitioner to testify es to the sutherticity of the document
in question especiclly es it wes eleimed, the Petitioner wes in

possession of thc originel frow which copies hed been medes

This case wes the first cese to be filed under the new
constitution ¢nd the present rules. There is bound to be some
uncerteinty initielly ¢s to how certzin situctions, especielly
of some difficulty, sre to be :pprocched by Counsel znd or the
pertics, In my humble view the duty of the court in such
situctions, using the umple cuthority :nd discretion in its
amioury is to essist the pertiecs put before it ¢1l evidence:
relevint to the matters in issuc. As the contents of this
document were especizlly pertinent to the Petitioner's cleims
thet his fundement:l rights nd freedoms were under threst, I
would heve invited the Petitisncr to teke the witness' stend te
testify about the document in question. This sppeared, at thet
stege to be the wish of Counsel for the Petitionery but he wes



wnder impression thct orly the court cen call ¢ witness to give
eral testimony; end thet (;,oux;se:l: 'c-c'auld not ¢pply thot witness
be celled. Ag it turned out.t‘,l'llis wes not exsetly true for

¥re Kabetsi applied to coll a witress end the' applicetion wes

grentede

PRINGIPLES OF CON STITUTIONAL CONSTRUCTION ¢

T now wish to turn to the Mein Petition. But before I do so I
would like to review whet I regerd ¢s some of the besie
Principlcs in the construction znd interpretztion of the
constitution in generel end the enforcement cnd protectdon of
fundementel rights end freedoms in perticulare This 1s
especizlly so ¢s this is the first cese before this court since
the promulgetion of the constitutions Fy
Perheps, it mcy be useful te state thet the process of birth of
this constitution wes in some respects unicue in eur
Constitutionsl history. Constitutionsl instahility end gross
sbuse of fundamentel hua.n rights end freedems cherecterise the
history of our country, It 18 agcinst thet beckgrourd end a
burning desire to produce o heme grovn consitution thet could
cssure the people of this country the protection of foundermentel,
freedoms e‘nd fights, cnd the budlding of o Jjust, free end
democratic soclcty thet the process ﬁhst terminated into the
preamulgction of this constitution wes moved forwerd. This is

suceinetly set out in the"preemblc. It stetes in part i~

M, 0ee We the people of Ugended

Recclling our history which hes been cheracterised by
politicel ¢nd comstitutionel instebilityj

Reéognising our struggles ageinst the forces of
tyrenny, eppression and e;cpll.o:'!:‘gatpio:};

Committed to building o better future by est:blishing
e socio=economic :rd politicel ordcr through a populer
srd durcble Neotionel Constitution based on the
principles of unity, pceece, equellty, demecracy,

freedon, socigl Justice cnd progressj

sl lde
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CrABRPAPPPONCePPREPPRPOREPOLRROEEGYIOIOUEORPRTORBLIAREROERSD
DO HIREBY, in end through this Constituent Assembly
solsemnly edopt, encct erd give to ourselves &nd our

posterity, this constituti®necccesscasscsescces

The zbiding vclues in this constitution:l disﬁcnséﬁon' Ere v
cleerly set forthe These ere unity, peace, cquelity, democrecy,

freedom, socicl justice trd pregreee

In order to ensure thet ¢11 citimens, ergins :nd egencies of the
stcte never loose sight of those velues crd ere firmly guided by
these velues in 11 our ections ¢ statement of Netionel
abjectives end directive principles of Stete policy wes set forth
between the preamble ¢nd chepter 1 of the constitution. The
position of this statement just ,.s much ¢s its content ere very
instructive.s T stert wilth the pos:.tlon, it is Just tefore you
commence chepter I. You must first look ct it bofore you proceed
furthere And the rceson for this is not fer to seee It is found
in the first peregreph.

It stetess-
"Le Imgemeg; ction of Objectives
(1) Te following .objectives ¢nd principles shell
gulde ¢11 oergins ¢nd egencies of the Stete, all
citizens, orgenisctions end ether bodies and

persons in a i or interpretinge the

Constitution or sny other Lew_end in teking end
implementing any policy decisions for the

establishment cnd promotion of ¢ just frce ard

democretic socicty."

[Buphesis is mineJe

In epolying or interpreting the constitution er eny other lew,
the courts :nd indeed €11 dther pcrsons must do S0y S0 We ¢re
ordeined, for the estellishment cnd promotion of # Jjust, free cnd



ekl . e

‘democratic society. Th:t ought to be our first cenon of
construction of this constitutione It provides cn immedicte

breck or depe rture with pest rules of constitutionegl constructien

cid down in Ksbeke's Goverpment vs Attorncy Genercl 1%5 Delds 38

At the seme time it provides a bridge to the Highly persuasive
principles of constitutionel interpretetion epplicd by the
Highest Courts in the Commornwezlth on the path towards the
establishment of & Just, free :nd democratic societye

By thé use of the concept of a just; free ard democratic societyy
the constitution zeknowledges an objective ideal which is our
goel or our destinye In metters of interpretction where the
words of the constitution er other Law ere smbiguous or uncleer
or e¢re cepehle of severel meenings, a benchmark has been
estezhlished to enable us maeke e choices And the choice ought te
lezd to 2 Just free end democratic societye In trevelling this
pathy it is not our personcl opinions or idiosycrencies thet
matters It is thc commends of the constitution thet we must obeye
In doing so, we mey heve to use aids in constructions, thet
reflect ¢n objective secrch for t:,he correct constructione These
me¢y include inbernetion:l instruments to which this country hes
gcceded énd thus eiccted to be Judged in the community &f

netionse

Our Constitution by neture of Article 20 thereof, which is ¢ new
provision without the equivelent in the old Constitution, sets
enother point of depscrture in respect of fundementel rights cnd

freedoms. It stotesi-

(1)e Fundementsl rights end Freedoms of the individusl
are inherent &nd not grented by the state.

(2)e The rights and freedoms of the individuel and
groups enshrined in this chepter shall be
respected, upheld end promoted by 1l orgens nd

agencies of Government end by 11 pcrsons'e



The duty imposed on &ll persons and all organs of Government, of
which this court is part is threefolde We must respect, uphold
end promote ¢11 the rights and frecdms of individucl end groupse
This frticle, by steting thet these rights ere inherent in the
individuel and not grented by the stete, sets these rights from
sny in the constitution granted by or under the constitutions

In respect of the rights in this chepter 4, the constitution is
receognising their inherent existence in the individuel end not
merely creesting the rightse To thet exﬁen’o they must be looked
at in different light from other rights crected by Lew.

Article 20 would eppesr to be conceptuclly bcsed on Article 1 of
the Universel Declaration of Human Rights which stetes -

"0--.0. A1 humen beings c¢re born free znd equal in
digrnity ¢nd rightse

n
802000000 YasplnenePRrtdRocoRdiotoare

Humen beings c¢re borm with end posscss the rights set out in thet
declerctions The rights cre inherent end not conferred by cny
mortzl cfuthority or pcrsone Perhips, it is for jhis reeson thet
Article 4,5 of thc Constitution stctes -
"The rights, duties, declerctions cnd guerentees
releting to the fundementzl ¢nd other humen rights end
freedoms specificelly mentioned in this chepter shell
npt be regerded ¢s exluding others not specificelly

mentioned" o

Since chepter 4 only cetelogued but did not crerste the rights
conteined therein, thc rights not mentioned, ere still evecilcble,
once they ere escerteineds Article 45 specificelly seves cll
other rights inherent in 2 hum:n being which m:y c¢rise with the

progress of socicty.

The lengusge of chepter 4 is, ¢s wes noted by Lord Diplock in
interpreting & similcr chepter in the comstitution of Trinided

¢énd Tobzgo in the cise of rnh vss_ Attorney Genersl of

Trinidad ¢nd Tobego [19817] AC 61 PC ot pege 69

st 15
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"y .ees NOt described with perticulerity thet would

be eppropricte to en ordinery Act of Parliement nor

erc they expressed in words thet beer precise meenings
es terms of legel erts They ere stetements of

principles of grest breodth end generelity, expressed
in the kind of lenguage more commonly associcted with

politicel menifestos or Internction CoventionSece«"

The P85 for this lics in the desire, ¢s stcted in the preemide

to constitution, to build a dursble Nation:cl Constitution thet

would stend the test of time serving the current gencretions end \
posteritys. 4s e result, its emendment, es in our cesey mey be :

the subject of limitetions. This polnt was mede by Amissah JePs

of the Court of Appeal for Botswene in the case of Dow VS
Attorney Genersl [19927] LRC Conste 623 et pcges 632-633 when he steted sw

" The mrkers of e Constitution do not intend thet it be
emended s often as other legisletioni Indeed it is
not unucl for provisions of the Constitution to bte
mede cmendeble only by speciel procedurcs imposing
more difficult forms snd heevier mejorities of the
members of the legislztures By ncture end definition,
even when usingordinay prescriptions of stetutory
constwuction, it is impossible to consider e
constitution of this ncture on the seme footing €5 &y
other lcgislction pessed by e legislature whf.ch is
itself csteblished, with powers circumseribed, by the
constitutior. The objecct it is desired to cchicve
evolves with the evolving development ¢rd espiretions

of its people"e

In the seme cese Agude Jf et pege 565 dealt with the duty of the

court in this memner, He stcted i
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' Whe Constituon is the Supreme Lew of the lend end
it is mcent to serve not only this gencretion but £lso

genger:tions yet unbarne It cemmot be ¢llowed to be &
lifeless museum plecej on the other hend the courts
must. continue to brecth 1ife into it from time to time
¢s the OCCcSion mcy ¢rise to ensure the heelth growth
snd devclopment of the stete through iteceserses
We must not shy sway from the bisic fect thet whilst
e pa:f'ticular construction of & constituf.ionel
provision mey be chle to meet the designs of the
society of a éer‘bain gge such e construction may not
meet those of £ later £g& eee T conceive it thet
- the primery duty of the Judgcs is to mcke the
constitution gmw erd Qevﬂbp in order to meet the
Just demends énd asplrctlonq of en ever developing
society which is pzrt of the wider ¢nd lerger humen
sob;i.et.y governed by some accepteble concepts of human
dignity;"
The breadth end gencrclity of the lenguege of thc chepter 4 of
the constitution impel -the court to give & generous end liberel
construction consistent with the cstcblishment ‘of & Just free
end de;ﬁpcraﬁc socictys This is the thrust thet the Hihghest
Courts in the Commonweclth heve taken in decling with fundementel
rights end freedoms. In iinister of Home Lffeirs & Anor S

Bermuda [1980]

AC 319 &t Pege 328 the Privy Coun i1 Steted -

" These antecedents end the form of chepter 1 itselfy
cell for & gencrous inberpretetion rvbid'inc whet hes
been called "the: custerity of tebul:ited legelism" ;
suiteble to give to :Lnd:widuals the full mcesure of
the fundementsl rights end freedoms referred to

"
EEXEXEES R R R N J
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In Attorney Generel vs. liomodou Jobe, n gppeal from the Court of
Aopedl of Genida[198k] £C 689 at pege 700, Tord Dirlock, strted s
ourbegl "A constitution, and in particuler thet pert of it
‘which protects :nd entrenches fundamentel rights end
freedoms to which &1l persons in the stete are to be
entitled, is to be given a gencrous crd purposive

construction", *

In Rvs Bz M ] 18 ; - 6th
SOXene Court of Cenade dealt with this metter in relstion to
their cherter of rights Dickson, Je; Opined =

"The interpretetion should be ese 2 goNErous rebher
then legalistic oney zimed at fulfilling the purpose
of the guarantee end seécuring for individurls the Righi b
benefit of the charter! protection",

This epproach wes epplied in the ccse of Unity Dow vs Attorney

Generg upra] 2 decision of the Court of Appezl for Botswanes
Aguda JA expl:ined whet this epproach imported et pige 668 :-

"Generous construction NENSeeees thet you must
interpret the provisions of the constitution in such
a8 wey &s not to whittle down eny of the rights ¢nd
freedoms unless by very .cleer cnd unembiguous words

such interpret:tion is COMPELI1iNg o4, ceenneaeenans

Fina:!.ly ¢nd still on principles of constitutionel, construction

I would like to touch Just on one other principle. /And thet is
in construing our constitution it is imperative th:t €ll the
provisions, thereof touching on a sub,qut are looked :t as g whole

in order to decipher the spirit or purpose of the constitution,

The US Supreme Court in South Dakota vs North Caroline, 192 Us
268 0 I, -t pege 465 deelt with this matter end

steted thet it wes an -



".ees elementery rule -of constitutional

construction thet no one provision of the canstitution
to be segregeted from a1l othors, and to Be censidered
slone but thet 211 provisions bearing upon a
partidular subject are to be brought into view and ta
be so interpreted as to effectuete the great purpose

of thc instrumcnt'e

The principles discussed sbove cre in my view consistent with the
esteblishment snd promotion of a Jjust, free and democratic
society which is the rock upon whieh the construction of our

constitution hes been grounded by the constitution itself.

JHT MATN T3SUZS,

I now wish to turn to the mein questions before this court.

In my view there are basicelly two matters before this court for

resolutions These are i-

le Wether the petitioner can be prosecuted by the
Army for offerces ellegedly committed in the
course of his testimony to the Parliementary

Committee on Defence znd Interncl Affeirs;

2¢ Whether the Petitioncr continued to be a member
of the Army after his appoilntment to the post of
Ifrcsidenticl Mvisor to the President on Military
.Affairs in the Civil Service of this Countrye

I will deel with them in thet order,

THABATS AGATINST THZ PETITIONER IN 5SPECT OF HIS TRSTIHMONY TO
THYS PARLI/LITNTARY COLMITTEE

The petitioner testificd before the Parlicmentary Committee on
2 wide range of matters involving the insurgency or civil war in
Northern Ugendes His testimony is before us. He wes enswyering
questions put to him by the Cemmittee members or its officerss

10/190



In response to this testimony es reported in the press and the
resignation letter of the Petitioner, the President directed, in
Exe Pe2e the High Command to meet end advise hime I heve rdad Exe
Pe2¢ which wes admitted in cemera. I shell not therefore discuss
its contents here. I em satisfied though thet 1t discloses a
substenticl end serious threst to prosecute the Potitioner in
accordence with Military Law for serious offences alleged to

arise directly from his testimony to the Parliamentary Committecs

In his address to us, Mre Kabetsi did not contest the truth of
Zxhibit Te2 On the contrery, he asserted thet since the
President indiccted thet he would seek the opinion of the
Attorney Gencrel, the messeges did not support the pctitdoner!s
contention thet his rights were threatenede Mre Kebetsi further
submitted thet even if the Petitioner wes prosecuted, he would
cleim privilege as his appeer:nce before the Perliementery
Committee wes privileged urder Article 9‘7 of the Constitutione
This concession of privilcge by Mr. Kebatsi, p:r:l;iqg compeny with
the Affidevit of Hone Amems ifbabezi filed in support of the
Respordents cesey made common ground with the Petitioner's ccse
thet his appearance end testimony before the Committec was
protectcd Ly érivj_lcged under Articl 97 of the Constitutione

Jce a threat erises to a person's ﬂ;ndemental rights end
frecdoms, hc is entitled to scek redress i;*x the approprieste court
urder Article 50 of‘ the Constitutions He docs not have to wait
for the threat to be put in effect’ arﬁ then cleim his rightse

The Petitioner did not heve to wait to be prosecuted before
ésscrting his privilege under Article 97

Article 97 of the Constitution Stctes i~

" The speakery the Deputy Spceker, membcrs of

Parlisment erd eny other person participeting or
essisting in or acting in commection with or
reporting the proceedings of Parlisment or any of
its committees shell be entitled to such
immuritics end privileges as Parlisment shell by

Low prescribe',
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The Lew on the stetute book in relction to this mztter is the
Notional Assembhr._(powers end previleges) Act, chepter 249.
Under section 14 (1) 6f the Act = witness before a P'arlianentery
Committee.is grented thc semc privilege es enjoyed ’-’{}"B witness

in a court of law. It readsi-

" (1) Bvery person summoned to attend to give evidence
aor to producc eny peper, book, record or document
before the Assembly or a Committec th:teof shell be
entitled, in respect of such evidence or the
disclosure of eny comaunicetion or the production of
eny such peper, book, record or documents to thc same

right or privilcge as before a Court of lsw".

' Thcre are' cxce;otions & witness mzy not disclose or produce in

S. ZU:,L (2) end 14 (3) of the Act but these ere not en issuc in the
curre_nt proéeedings. Section 14 (4) thcreof bars the production
of eny testimony befor¢ a Perliementary Committee being used in eny
proccedings, civil or criminsl sgeinst the witness, except in

reppect of offences under secctions 89,93,95 end % of the Penel Code Acte

It was conceded by the Solicitor Generel thit the Petitioner
énjoycd privilege in respect of his tcstimony to the
Parliementery Committecs .This concession came towards t,hc? end

of the proceccdingse

Tt is clcer from the ™, P.2 the President®s messeges to the

" Minister of Stete for Defence thet the President wes of the firm
opinion thet the Petitioncr had committed offerces egeinst
Militery Lew by virthe of the contents of his testimeny to the
Committees The threat to the Petitioner's rights lay in the very
fact thet the Chicf Tkccutive of this netion hed come to the
conclusion that the Petitioner had committed offenccs against
Military Lew; and had set the machinery of stete in motion in

relction to those offences end the Petitioners
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The Petitioner enjoycd ebsalute privilege, at 1eeét in respect
of the offences not excepted in section 14(4) of the National
Assembly (Power snd privileges) Acte Nobody, including the
Pre_s.:iident, or the srmy, could outside the'proceedings in the
Comittee, institute eny criminel, Civil or even disciplinery
proceedings cgainst the Petitioncr for his testimony to

the committecs It wes privilcgeds

Privilege, as in this cese wes conferred to protect the integrity
of democratic govermment. In investigeting metters of netionel
concern end interest Parliesment and £l those who eppear hefore
it or its committees are protected to sllow & robust debete of
metters of Public importénce end interest without fear of
prosecution for eiléged'crir}ea so covedtiads’ -

At the seme time, punishment or threst of punishment by an orgen
of the stcte egeinst e citizen for views‘expressed by thet
citizen on & metter of public impertence maybe a violation of
freedom of expression protected under Article 29(1) of the

: Constitution. It stetesi-

"1e Dvery person shell heve the right to
(a) freedom of speech and expression, which shell

include freedom of the press end other media"e

This fq.ml_amental freedom is fourd in all Bgionel i
Internstionsl Humen Rights Instruments.  Article 10 of the
Buropean covenent on civil end political rights; Article 9 of

- the Africen Cherter on Humen end peoples rightsj Article 13 of
the Amcricen Convention of Humen Rights; and Article 19 of the
Internation:l convenet on c:i:vil and politicsl rights. It enjoys
universel ccleime  The reeson for the primacy of this frecdom
is explained in Hendyside vs. United Ki;zngm, a decision of the
Buropean Court-of Humen Rights, in para L9~



"eseeee Freedom of expression consitutes one of the
essentiel foundetions of such [democratic] societyy
one of the basic conditions for its progress end for
the dcevelopment of every mane Subject to Article

10 (2) it is epplicsble not only to "informetion"

or "idees" thet are fevourably received or regerded ss in

inoffensive or as e metter of indifferencec, but £lse

to those thet offend, shock or disturb the stcte or

eny sector of the populetion"e
Peoge Article 19 Freedom of Ixpressio ]

This fundamentel frecdom was ¢lso discussed in the US Supreme

Court Cese of Thornhill vs Al bang 2]0 Us 88 ;12&02, Justice

Murphy steoted -

" The Ffeedom of speech ard of the press gusranteed
by the Constitution embrezces at the least the
liberty to discuss publlically and truthfully

all matter of public concern without previous
restreint or feer of subsequent punishment,

T
C'C.'.“Cl'.l‘..0.0.!""..!.!..'0.".*'!ll.‘
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Freedom of discussion i1f it would fulfil its historig
function in this netion must embrece =211 issucs about
whigh informetion is needed or eppropriate to enehle
the members of socicty tocope with the exigencies of
their period.

900800900000 000000seneseessTREtcE IResRRReS
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But the group in powecr et ény moment may not impose
penel senctions of peaceful end truthful discussion of
metters of public intercst merely on showing thet
others mey be pcrsuaded to teke zction inconsistent
with its interests. Abridgement of the liberty of such

discussion can only be Justifified only where the cleer

0s/234
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danger of substentive evils arises under circumstenccs
effording no opportunity to test the merits of idecas
by competition for acceptence in the merket of puldic

opinion's

§

The Parliamentary Committec waes engeged in en inquiry into the
causes of the war in the north and possible salution. This wes

a matter of substantisgl public interest snd importence., It
nceded the essistance of all actors in this tregic situatione
Assistence by the Petitioner, in the form of his testimony to the
Committec, was en cxercise of the fundementel freedom of

" expression including the freedom to impart idcas. These mey heve
been viewed as balanced or imbelanced criticisme Nex‘rertheless,

in my view, thc exercise of this freedom of expression should not.
be attended by subsequent pencl senctions based on the idees se
imparteds To do so would ren counter to the estecblishment of a

Just free and democratic socictye

MEMBIRSHIP OF

I now turn to the second essentizl issue for considerstione Did
the Petitioner continuc to belong to the Armmed Forces After his

eppointment by the President to the post of Presidential Advisor
on Militery Affairs?

Hone Amema Mbebezi wes celled' es a witness to testify besicelly

on this issuce The thrust of his testimony wes thct the

Petitioncr is still ¢ member of the Armmy end thit he continues
to receive benefits from the Ammye He testified thot sometime
in 1992 the High Command met end egreed upon a policy which wes
to the effect thet Armmy officers posted outside the Army would
continue to belong to the Amy but their selaries would be met
by the respective host orgenisctions, He referred to a number

of Militery officers to whom this policy or prectice sppliede



I_Intil very recently, in fect even after thc filing of this
petitiony the Petitioner‘was somewhet unsure éi‘ the positions
Initislly from somc of his affidavits ¢énd the testimony before
the committee, he reéarded himself ¢s belonging to the Army until
his letter of resignction deted 3rd Dece 19%. Finally, the
position thzt was teken by the Petitioncr's Counsel wes thid
membership of the Amy wes a question of lewe The holding out
by the Petitioner or being held out by authoritics s a member

of the Amy was irrelevent.

Accordingly Mre Lule SeCe contended th.tat, the Petitioner at Law
ccased to be a member of the Armiy on his appointuent to the <ivil

Services

Mre Kabatsi contended thet the Petitioner in fect end in Lew is
tnd continues to be 2 member of the Armys Firstly, he pleces
reliance on the fegt thet the Petitioncer himself believed thet
to be the position and held himself out as a member of the Ammy.
Secondly, Mre Kabatsi stetes thit in asccordance with Reguletion
297 of the Nationel Resistence Amy (Conditions of Scrvice)
(Officers) Regulstions, 1993 no officer cen be removed from
Army e;ccept in sccordence with the Netionel Resistance Army
stetute or regulestions mede under thet stetutes It would be
illegal for eny euthority including the President to purport te
remove the Petitioner from the Ammy in any other way other then
in accordence with the stctutee

For obvious reesons, the reising of eny srmy is a matter thet is
governed strictly by Lawes To do so ouside the Law is on the

face of it tressonazble. In our ccse the Nationel Resistence Army
Stctutey Noe 3 of 1992 governs the Army following the
Constitutione Section 1 of the stetute authorised the reising
of en Army. Section 2 deels with composition. It stitesi=

"2 (1) The Army shcll consist of
(2) & reguler forcej

(b) a reguler reserve; end
(¢) such other forcc zs mey be prescribed by the
Netional Fsistence Army Council"e
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It wew not s.:.;ggestedi at.\_zny_stage of these praccedi:gs which of
these 3 forces the Petitioner belonged .1;6.' But from the evidenee
before us, it is clcsr thet et one time he belonged to e guler
force ¢nd not eny of the other twoe It is unnccessery te
consider members‘i;}.p of those othér two forces as it has not been
suggested thet the Petitioner belonged to eny of theme

Seetion 5(1) of the Vrtiorel Hesist:r\éen Army Strtute desls with

.

service i s Temuler forez, Tt stotes -

.

"5(1) Tvery mewher of Regul r force 'qhe‘;; be on
contiruing full tire Mlitery service rnd shrll #t

r11 times e lirble to he employed or rctive servicel's

A A gt
[Mnhrsis is mireT, Lo

Tt is tho comtention of the Petitioner thrt he corsed o be o
memhor of this Arvy on 2nd Teb, ]99}3 when his rpnointment to the

fivil Service took effect. The s‘t-:te cortends othcmriée; ", Kebetsi
sutmitted. th-t the Petitioner continucd te belong to the Ay even whep

"he wes eppointed to the Aivil Services In his view, if -nything, it is
- & &

the Petitioncr®s empointment te the Mivil servine which mey be

awestiored but rot his cortirued me~bershin of the Ammy,

To- rspartin th correct pesition in Lew it is importrnt te
exs~ire Moth the corstitution th t wes in effect o the tive -rd

11 other mertirent lrus,
Mrticle 78 of the 1957 forstitutien deslt with the Ammed forces,
Tt 15 this coﬁstif.ut"-or: thrt wes ir effect urtil 8th October

1995, Article 78 strtes i~

"(1) The Sunreme femmrnd of the Armed Forces of Us-rde
shell vest in the President,

(2) T™e Powers corferred upsn the President by clruse

(L) of this srticle shell include,

() powrr to determine the eperctionsl use of the
Armed .forces s
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(b nower to emmoint members of the Armed
Forces, to meke eppoints on nrometion te
sny office in the rrmed forces amd to. .

dismlss smy member of the srmed forces™e

l Using the suthority of this prévisien the President in 1588
?ppointe;'r the Pet:ttidner t4& the rerk of Brigedier in the Armye

Using-tha seme suthority-the President promoted him to the rerk

of Mejor Gererel in 1989, This wes eommon greund between the

perties,

. T LO%,, excrcising the suthority vested in the President by
virtug of Article 1%, of the ®enstitutien the President ropolrted
the_Petttlorer to the most of Presidentisl Idwiser on "Hlitery
srfetirs with effeet from 2nd Feb, 1973. The Lebber or‘m-_mt.me?:b.
sets out ‘-the te}:ws of his' sppeintrent ineludirg sel2ry, durstion,
gretuity, lerve, housing, tz'-msport.i pid steff i medicel
;ttention ol wElT ST NN The letter of sppointment mekes
v reference st 11 to the Petitiemers pesitien in the Army. It

is totr1lly silent en the irssue;

Urder the Netionsl Resistance Army étptﬁte, the Minister wes
emthorised to rske regulstions for various motters, This is
urder section 104 Se 104(2) resds t=

¥ thout prejudice to the gererslity of the previsions
of “subsection T of this seetion, the nister after
consultetion with the Netionsl Resisterce Army Touncil
mey meke reeul-tions fn the following metters !-.

7% J— .
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(‘_b? nower to epmeimt members of the Armed
Forces, to meke eppoints on nrometion te
?h;y' affice in the srmed forces amd to. .

dismlss smy member of the srmed forces™s

Using the suthority of this prévisien the Presidemt in 1988
appointe;? the Petitidner té tpe rerk of Brigedier in the Armpe
Using-the seme suthority-the President promoted him to the renle

of Mrjor Gererel in 1989, This wes eommon ground between the

pertiese

O -

. ‘T 19%,, excreising the suthority vested in the President by

virtug of Article 194 of the Senstitutien the President evpolnmted
the_Petitioner to the most of PresidentiAd Adviser on "Hlitery
effeirs with effeet from 2nd Feb, 1998. The letber or'mmmumit
sets out l-the terms of hig spomeintrent ineludinrg selary, duretionr,
gretuity, lesve, housing, ti‘msmlti eid steffi medicel

a;ttention e - .'-;Z'llm;wﬂces.. The letter of sppointmemt mekes
e reference et sl to the Petitiemers pesitien in the Amy. Tt

is totr:lly silent on the issue;

Urder the Netionsl Resistance Army Stetute, the Mintster wes
emthorised to rske reguletions for verious metters., This is

arder section 10he S. 104(2) resdsse’

m¥ thout prejudice to the gererslity of the previsions
of “subscction T of this seetior, the 'imister after
consultstion with the Netionsl Tesisterce Army Touncil
mey meke regul-tions fn the following mettersi-

o — st
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(@) rorditions of service, includirg corditions of
service feletirg to enrolment ond to the ey,
persions, gretuities srd other rllowences of
officers ord militents of esch force ond
deduction therefrom.

q q

(e\ the seecordment, trsnsfer, discherge, sd
provotion of officers, ond militents of esch forece.

{r). ~-

The Minister hrs s0.frr mede some regulstions in reletion to
section,104(2) () - the Netiorel Resistsnce Ay (conditions of

service, ) (Officers) Reguletions 195,

He hes not mede ~my reguletions in reletion to Sectisn 104(2)- (e e

Wherers it is possible, es it.1s suthorised under this provision-
to second officers, I presume, outside the Army, no regulations

geverning this mstter heve been mede. A1l we were told wes a |,
m’)licy or practice determined by the Pﬂ.gﬂ Commerde I em afreaid,

:?.t wes the business of the Minister, not the High Commerd, sfter
consultetion with the Netional Resistence Army Courcil, to mske

the relevent reculetions.  This 1s a metter that ought to be
governed by cleer iegu'l.ationé et lew; if for no other resson, st
lesst_to ch'uaint. the officers end men of their rizhts ~nd .
ohlicrtions e3 envisioned in the nreamble to the Nationel

- TMesistrnee Army Stetute which steted in pert -

n

And wherees it is common knowledge that the previous

members of the Awmy were generelly unsware of the Law
governing them end generslly unguided ss to-how a
good military person should conduct himselfe +ceses"

[Bmphesis is mine,].

The funetion of the High Commend ere provided for urder section

19 (5) of the stetute,

 foa



"5 The High Commend shall -
(2) Mvise the President 1m emergency situstiens end
in metters relsting to Nationel Security or
deployment of the Armys

(b) advise the Prestdent when Ugende is st wer

(c) perform such duties 2s meybe conferred upon it by
Law in Uzenda$ end

(@) perform such other functions as the Presiden

mey direct," v

It wes ret drewn to our sttention thet the President had
eenferred upon the High Commend the duty to.meke policy or issues

prectice directives with regerd- to control end edministretion of
Army officers., No Lew wrs drewn to our sttention suthorising the

Hiech Commend .to mzke this poliey or suthorise the practices .The

rest of the other funetions of the High Command are 2dvisorye

It _is cleer to me thet the High Commend had no authority to set
policy in this sree. The High Commend in doing so acted without
suthority in Lew,. Its policy therefore cennot heve the foree of
Lew, In any cese, courts sre enjoined to epply the law and not

Government nolicys. Courts will only-tske cognisance of policy

thet erises in Law and not otherwise.

s T steted in Wlizebeth Nakarwegi vs Sterling Civil "ngineering

(U) Ltd. rnd snother HeCsCeSe Noo 690 of 1993 (unreported )

"Defendant Noe 2 is a Constitutional body which is
enjoined to act in accordiénce with the
constitution, and the public Lends Act and any
Lawe It cannot act ouside the letter and spirit
of the Lawe Not even when it cites government
policye The Courts cannot teke cognisance of
Government policy which is contrary to the Law

and much less enforce the samee



Goverment moliey must be teken to be conslstent

with the Lew of the Lend and Courts cannot give
effect to whet is contrerjr to the Lew under thee®

gu'[se of %VemnEntpoliW . eo--.‘-.‘.......“
4
L

A4 the time the Petitioner wrs ermointéd to the civil Service,
L]

there vere ro regulationg deeling with secordment of trensfer of
officers from the Army to the Givil Service. Under the Public
Service Strrding Orders, chepter 1-A(1) Vo, 4 it is nossitle for
persons to join the ' Civil Sewerice from other Ezrgenisptﬁons. This
1s so if they.-hrve been grented lesve of ebsence from ®heir

orgerisetions. The Petitioner wes not grented leesve of sbsence

from the A;my.

&r virtue of seetion 5(1) of Nationsl Resistence Army Statute,
ser'vice in a regular force of the Army is full time military

ser-vice. In my view by being moved into the civil service by &
eommetent authoz-ity, the Pefitioner weg no longer sble to be on

full time Militryy service in the Army. #nd it wes not sugcested
thrt he wea on covert full time militery service in the Civil Serviee,

Hs seryice were emmloyed on 8 full time brsis into, the Civil

service, -Service in either cepecity is, in my view, nmi'.upll.‘;"
exclusive. .For en Armv officer to serve in Other facets of

public life, snd c_:ont:_inus to serve in the Army this must be
suthorised by Lew. This is the crse with Joining the
+

legislrture, - Otherwise, it would be in contrevention of section
5(1) of the Netionel Resistence Army Stetute. I do not accept

Mr. Ke bptsi's submission, thet for es long es it is not
prohibited, it is permissible. T tske the view thet it would be

inconsistent with section 5(1) of the Neotionsl Resistence Army



Statute for an army officer to be on full time service outside
the Army Estalilishment and eentinue te be a member of a regular
fercee

In the present case the sppointing authority at the time, both
to the Army and the civil service, was one and the same person.
This was the Presidente Having chosen te meve the Petitioner
from one full time service erganisation to another full time
service erganisation, the only logical inference, in my view, is
that he removed the Petitioner from the Army and put him in the
Civil services He had the authority te do soe And literally his
appeintment amounted to a remeval from the Army establishment
into the civil services I am bolstered in this view by section
2/, of the Interpretation Decree which states &~

"Where by any Act or decree a pewer to make any
appointment is conferred, the authority having power

te make the appointment shall also have power (subject

o imitations o ications which affect the

pewer of appointment) to remove, suspend, reappoint or

reinstate any person appeinted in the exercise of the
powers"

[Emphasis is mine. ]

This explains the authority ti:e President exercised not only in
case of the Petitioner but also the other officers, Hone Amama
Mbabazi citede Of course urder the current constitution, the
position is greatly alterede But that is not relevant to the
present proceedings. [See Articles 208 te 210 of the
Constitution]e

Mre Kabatsi submitted that the President had no authority te
remove an officer from the Army in light of Rege 27 of the 1993
National Resistance Army Regulationse The answer to that is that
a regulation mede under a Statute of Parliament will not override

an express power granted in the constitution.

wnel 2L



Regulations made under the National Resistance Army Statute 1592,
could not limit er override the Constitution which was the
Supreme Law of the Lande [See Article 1 of the 1%7 constitutiens]

Tn the result T would find that the Petitioner ceased in Lew to
be a member ef the Army with effect from 2md ng 19933

Netwithstanding whatever he believed, his purp‘rt.ed resignation

from the Ammy on 3rd Decy 1996 was superfluouse For there can

be mm estoppel against the Constitutions [See Tellis and others
Bom Manic Co tio others LRC

MEMBERSHTP OF THT HIGH COMMAIR

There remeains one ancillary matter to deal withe It is common
ground between the Petitioner and the Respondent thet the
Petitioner continued to be a member of the High Command by Law
regardless of his status as a serving Army officer er note This
is s by virtue of section 1C (1)(c) af the National Resistance
Army Statutee It is/was common ground that neo m;de is provided
for gt law as to how a person such as the Petitioner could resign
membershipes The common sense appreach would dicta%e that if a
person resigned membership ef a body, he addresses his letter ef
resigngtion to the chairman of that body, in this case the
President amd Commander in Chief of the Armmy, who is the Chairman
of the High Command.

The Minister of State for Defence in his letter to the Petitioner
dated 8th Dece 199 declared the Petitioner's resignation mull
and voide The Minister had no authority to deelare the
Petitioners resignation from the High Command null and voide

The 1993 Army mgulafions do not govern or regulate the High

Cemmande The Petitioner's resignation frem the High Cemmand

ought to be attended to by the High Command teking inte account

the fact that the Petitioner, carmet be empelled to belong te
voe/32
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the High Commemd, when he no longer wishes to be a member

thereof.

COMIMIS3IONING OF OFFICERS.

There is one ether matter I wish to touch on briefly. This is the
matter of commissions. The President, as he was empowered to do
pper Jrbiels 78 of the 1967 Constitution Commissioned Officers
in the National Resistance Army in 1988; The officers and the
general public were notified by 2 General Administrstive Order
Noe 6 of 1988 issued by the Army Commanders _

The President did not issue warrants as required under Rule 17
of Se 1 Noe 30 of 1%9, The Armed Forces (conditions of serviee)
(officers) Regulations 1969 ;’erhaps this was on the advice of
the legel Advisor to Governmente For Mre Kabatsi argued before
us that at the time commissions were issued in 1988, these
regulations were not in forcee I do not agrece The Armed Forces
Act chapter 295 under which the Regulations were made was in
force until it was repesaled by scction 109(1) of the National
Resistance Apmy Statute 1992+ Section 109(2) of the said Statute
saved the 1969 Regulations and othcrse

It previded ¥~ ®

L. . ; 1 : ®
"(2) Notwithstarding the repeal specified in the

proceding sub-section,

(a) any statutory instrument or régulstion made under
that enactment and in force immediately before
the commencement of this statutey continue in
force as if such instrument or regulation had

‘bten made under this statutej"

These regulations were altered or otherwise modified by the
National Resistance Army (condition of service) (officers)
Regulati#ons S,1 Nesb of 1993, made under the National Resist;nce
Army Statute 19R.

asel 33
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The 1969 Regulations and the Armcd Forces Act under which they
were made were still in force in 1988 when commissions were
grantede Of course, they had to be construed with such
modificationé as would bring them in confermity with Legal
Netice Noe 1 of 1986s Article 13(ii) of Legal Noe 1 ef 1986
* stated == '
¢
"subjeet to this proclamation th_e speratiens of the
Constitution and the existing Laws zhall not be
affected by this proclamestion, but shell be construed
with such modifications quelificetions and adaptations
as are necessary to bring them in 5.onfomit.y- with this

proclamationa"

The President acted in accordance with Article 78 of the 1967
eonstitutions This should have been followed up with the
issuance of warrants under the 199 Regulations which provided
the form fer a commission. Mich as the failure to comply with
these rules is not necessarily fatal to the commissions, it is
imperstive: that the President complies with the letter end spirit
of the Law for, with respect, the whole nation learns from him,
For as Justice Brendeis stated in a dissenting epinion in
Olmstead vs UeS 277 US L4383~

"Our government is the potent ominpresent teacher.
Far good or ill, it teaches the whole peeple bty
example seesessss If the Governmtnt becomes
Lawbreaker, it breeds contempt fer the law, it
invites every man to become Law unto himself,

it invites anarchy."

[Quoted from Human rights, Justice and Peace, Manual
of References page 63e]
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CONCLUSTION &

In the result I would find that the Petitioner has substantislly

succeeded in the main prayers. I would gramt a declaration to

the effect that he cennot be punished or otherwise “disciplined
*or questioned by anybedy or autl_lor'ity including the Army fer his

testimony to the Parliamentary gomnﬁttee. He is entitled te

protectinn, from violation ef his freedoms and rightse

.

Secondly, I would hold that Regulation 28 of the 1993 Regulastions

does not apply to the Petitioncr as he eecased to be a serving

member of the Army with effect from 2nd Feb 1993.

I would allow this Petition with costs to the Petitionere

Dated at Kampala this  25th day of April, 1997

FelleS s TCONDA-NTENDE
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