
5

(Appcal liom thc Judgmcnt ol'l Ion. Justicc l)uncan (iaswaga in Crinrinal
Scssion Casc No. IIC't.-00-CIt-An-01l5-2013 ol'thc IIigh Court ol'tJganda

I loldcn at llushcnyi dclivcrcd on thc 20tr'ol'May 201 5)

JUDGMENT OF TIIF] COUR'I'

Introduction

I | 'l'hc lacts ol'thc casc which wcrc admittcd by thc Appcllant bclbrc thc

trial Judgc arc that on thc l51r'day ol'Octobcr 2013, thc victims. Namanya

Phionah, Kyobutungi limily, Narccba Jacklinc, and Katushabc llibianah

wcrc at Atlas llar and Lodgc at Libcration l{oad within l}ushcnyi 'lbwn

Council. 'l'hc victims wcrc all cmploycd in thc said bar as attcndants/

patrons'. I)uring thc night ol' I 5'r' Octobcr 20 I 3 at about 3:00 a.m., thc

victims wcrc suddcnly wokcn up lrom slccp by a strangcr who was

standing ncxt to thc bcd on which Kyobutungi limily and Katushahc wcrc

slccping. lhc assailant rvas holding a torch rvhich hc Ilashcd at thc

vic(ims.'l'hc assailant startcd hitting Kyobutungi l:mily using a big stick

whilc dcmanding moncy. 'l'hc victim. Kyobutungi lrmily, raiscd an alarm.

'l'hc othcr victims also raiscd an alarm: Onc Ngabirano (icrald, thc owncr

ol-thc said bar w<lkc up on hcaring thc alarm. 't hc said Ngabirano lricd t<r

opcn thc door ol- his bcdroom connccling to thc room whcrc thc alarm

was bcing raiscd. I Ic lound it lockcd liom thc outsidc. 'l'hc assailant

tumcd his wrath on Kalushabc bcating hcr scvcral tinrcs a
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2 | 'l'hc assailant Iurthcr attackcd Narccha Jacklinc lvhom hc hit on thc hcad

using a stick whilc dcmanding moncy. 'lhc assailant also bcat Namanya

I)hionah r.vhilc dcmanding moncy in Kiswahili " l cta pcsa." I)uring thc

ordcal. Namanya lookcd at thc assailanl and obscrvcd him thcn pullcd out

tJgx. 40,000 /, and gavc it to thc assailant. 'l hc assailant thcn lcli

Namanya. Kcngabiralo I)inah. thc wil'c ol' Ngabirano, who was in thc

room during thc attack rccognizcd thc voicc ol- thc assailant as that of lhc

appcllant, (iumisiriza Nasur alias Itr.vamucandara, who uscri to bc thc

tcnant bchind thc said bar lbr a long timc.

3 | I)uring thc attack, Ngabirano uscd thc outcr door and rushcd to llushcnyi

I)olicc Station. I)olicc olllccrs rushcd to thc sccnc. 'l'hc assailant also

cscapcd during that proccss. 'l hc victims r.vho had sustaincd scrious

iniurics wcrc thcn rushcd to Kycizooba |armcrs Clinic lirr trcatmcnt. '['hc

victim Namanya who had bccn critically injurcd was transl'crrcd to KIIJ

llospital and latcr to Mbarara Ilospital rvhcrc shc rvas adntittcd.

Invcstigal.ions commcnccd.

4l 'l'hc Appcllant was arrcstcd and an idcntil'ication paradc was conductcd at

Ilushcnyi l\rlicc Station. Namanya l)hionah idcntillcd thc Appcllant as

thc assailant rvho attackcd, robbcd, and injurcd hcr.'l'hc Appcllant was

indictcd, tricd, convictcd on his own plca ol'guilty, and scntcnccd.

5 | 'l'hc Appcllant bcing aggricvcd with thc dccision ol' thc Iligh Courr

appcalcd to this Court.'l'hc appcal is prcmiscd on tr.r,o grounds sct out in

thc Mcmorandum o1'Appcal as lirllorrs:

l. 'lhc learncd .lrulgt errcd in law v'hen ha exerci.sed povers

injudiciou.sly in cnlcring o plcu o/ guillv rilhout ulequatcly

a-rpluining th( ingrudi(nls ol the o//cnce hafbrc convicting tht

,4ppelfunt of uggntvuted llohhcry cttunl l, ullcnpted nurder counl

ll, lll, IV ond V oc'cu.sioning o ntiscarriogc o/justicc.
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5 2. 'l'ha lcurncd triul ,ludgc crrul in lat' urul.fircl rhen he ignorcd the

cir( nt.\len(?.\ of lhc <u:c arul discrin inul ingly intposad upon thc

,4ppallont u totul of I l5 t-curs hursh cxcessivc senlencc.

Lcgal Rcprcsentation

6l nt thc hcaring thc Appcllant was rcprcscntcd by Mr. Scth I{ukundo. 'l'hc

Itcspondcnt was rcprcscntcd by Mr. Joscph Kyomuhcndo Chic{' Statc

nttomcy.

Submissions for thc Appellant

7 | Counscl lbr thc Appcllant submittcd that thc Judgc did not considcr thc

ingrcdicnts ol'thc ol I'cnccs ol'aggravatcd robbcry contrary to scctions 285

and 2tl6(2) o I' thc l)cnal Codc and attcmptcd murdcr contrary to scction

204 ol thc l)cnal Codc. Scc thc casc ol- Younghusband Vs. Luftig

(1949\2 ALL E.R 72. Counscl argucd that thc trial Judgc did not

considcr thc csscntial stcps basis upon which a plca ol'guilty can bc

cntcrcd.

8l Counscl [urthcr argucd that thcrc is nothing on thc rccord to show

whcthcr thc scrviccs ol'thc intcrprctcr wcrc cmploycd. 'l'hcrc was no notc

liom thc trial .ludgc showing that thc lacts narratcd by thc prosccution

togcthcr with thc indictmcnt wcrc rcad ovcr and cxplaincd to thc

Appcllant in thc languagc hc undcrstood. Counscl citcd thc cascs of l)csai

Vs. R, l97l tlA 416 and Adan Vs. R 1973 Fi,A 445.

9 | Counscl argucd that thcrc wcrc no plca bargain lbrms of agrccmcnt on

rccord. 'l'hc plca ol'guilty should bc unambiguous, clcar, uncquivocal,

and positivc. Counscl argucd that this proccdural irrcgularity occasioncd

a miscarriagc ol'.justicc. Counscl citcd thc casc ol' Adukulc Natal Vs.

Uganda, CACA No. l0 of2000.
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5 l0l Counscl also laultcd thc trial lor thc abscncc olAsscssors. Counscl

argucd that this rvas contrary to scction 67 of thc'l'rial on Indiclmcnts Ac1

Cap 23. C0unscl citcd F'atchali Manji Vs. R, 1966 E.A 344.

lll On ground two counscl submittcd that thc Appcllatc Court can

intcrlcrc with thc discrction ol'thc scntcncing Judgc il'thc Judgc did not

considcr thc matcrial lactors ol'thc casc. Counscl citcd Ssckitolcko Yuda

Tadco and others Vs. Uganda, SCCA No.33 of20l4.

l2l Counscl rclcrrcd to thc mitigating l-actors thal thc trial Judgc ought

to havc considcrcd likc thc Appcllant bcing thc llrst timc ollcndcr and

having bccn on rcmand lur I ycar and ll months, hc rvas ablc to gct closcr

to (iod whilc in prison. Counscl argucd that as a llrst ofl'cndcr, a custodial

scntcncc would not olicr him community rcconciliation.

l3l Counscl argucd that thc court should considcr thc issuc ol'

consistcncy. I Ic citcd thc casc o[' Suzan Kigula Vs. Uganda, Appcal

No.03 of 2006 who was scntcnccd to 20 ycars lbr murdcr. Akbar

Ilusscin (iodi Vs. Uganda, SCCA No. 03 of 2013, r.vhcrc a scntcncc o

20 1'cars rvas uphcld.

Su bnr issions for the llcspondent

l4l Counscl lirr thc Itcspondcnt submitlcd on ground onc that thc

Appcal rvas misconccivcd and ought to bc dismisscd. I Ic argucd thal thc

trial Judgc considcrcd thc propcr proccdurc and corrcctly convictcd thc

Appcllant. Counscl conccdcd to thc position ol'thc casc of Adan Vs.

Rcpublic, 1973 EA. 445 as citcd by thc Appcllant's counscl.

15 | Counscl acknowlctlgcd that thc lcamcd trial Judgc omittcd to

rccord thc namc ol- thc intcrprctcr on rccord bu1 argucd that this was no1

latal and did not lcad to a miscarriagc ol'justicc. Counscl argucd that this

could bc curcd by articlc 126(2) (c) and scction 139 of thc 'l'rial on

Indictmcnts Act which implorcs thc Court no1 to ovcrtum a dccision

bccausc ol'an crror unlcss it occasions a miscarriagc ofjusticc. Counscl
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citcd thc casc ol- Ndaula Vs. Uganda, (2002) I h:, A 214, whcrc thc court

hcld that thcrc was no miscarriagc ol'.justicc il'thc asscssors did not takc

oath at trial.

l6 I On ground 1wo counscl citcd thc casc ol' Kiwalabyc llcrnard Vs.

Uganda, Criminal Appcal No. 143 of 2001, whcrc thc Court hcld that

thc Appcllatc Court should not intcrl'crc with thc discrction ol' thc

scntcncing.judgc unlcss thc scntcncc imposcd is manilcstly low or high.

to amounl to a miscarriagc or thc trial Court ignorcd an important mattcr

in thc circumstanccs ol-thc casc.

l7l Counscl argucd that a scntcncc of 25 ycars' imprisonmcnt lirr

attcmplcd murdcr \\,as not hamh or cxccssivc givcn thc circunrstanccs ol'

thc casc. Counscl argucd that thc trial Judgc considcrcd both thc

mitigating and aggravating l-actors in handing down thc scntcncc.

l8 | Counscl praycd that this court should conlirm thc scntcncc.

Considcration of Court.

l9l 'l his is a lirst appcal. As a llrst Appcllatc Cou(, this Coun must rc-

cvaluatc thc cvidcncc, wcighing conl)icting cvidcncc. and rcach its

conclusion on thc cvidcncc, bcaring in mind that it did not scc and hcar

thc witncsscs. 'l'his is according to I{ulc 30( I Xa) ol'thc Judicaturc (Courl

olAppcal ltulcs) I)ircctions S.l l3-10.

201 In thc casc ol' Kifamunlc Vs. Uganda, Suprcmc Court Criminal

Appcal No. l0 of 1997, thc Court statcd that:

"Ile agree thut on thc./irst appcul,./ion u u)nt'icliorl hy u ,ludgc, thc

,lppcllunt i.s antitltd to ho,a the lppellula ('o rt'.\ amsilL'rqlion urul

viav's of tha cvidanta u:s u tthola und it.s ovn dc<'i.sion lhcrtnn. 'l hL'

/ir.rt :1p1x:llotc ('ourl Dnt.\l rcvia:i th<, atilt'ncc ttf lht utsL' und lo

rcconsiclcr thc molcriol.s bc/bra thc lriul ,lrulge. 'l'hc lppallutc ('ourt

ntusl lhen muke u1t il.s own ntirul nol disrcgtntling lhe iudg,ncnt

uppcalcd .fron hut core.fi l_t, weighing arul um.sidering it. " Sec ulso
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5 lhe cuses of Purulyu Vs. R ll957l M -1-16, Rogerc Moses Vs.

Ugundu SCCA No.l of 1997

2ll ln all criminal mattcrs. thc accuscd pcrson can only bc convictcd

by thc Court on thc strcngth ol'thc prosccution casc and not thc wcakncss

ol'thc dcl'cncc casc. 'l'his is prcmiscd on thc Criminal principlcs ol, thc

burdcn ol-prool, standard ol'prool. and thc prcsumption ol'innoccncc

cnunciatcd in arliclc 2tt(3) ol'thc Constitution ol'thc llcpublic ol'tJganda

l 995.

221 'l'hc law on l)lca taking is providcd lirr undcr scclions 60 and 63 ol'

thc 'l'rial on Indictmcnts Act which providc thus:

60, Pleading to indictment.

The accusecl per.son to he tried beforc the High ('ourt shall

be pluced ot the bur un/ittercd, unles.s the cttnrt:shall cuuse

olhen|ise lo order, arul lhc indictntent shall be reod oyer to

hin or har h.v the chicJ rcgistrctr or other of/icer of the court,

arul explained i/ need bc by that olJicer or interpreted by thc

interpreter of the c'ourt: orul lhe uccused person .shall he

required to plead inslonlly to lhe in.lictnvnt, unle-ss, v'here

thc uccuscd person i.s cntille.l b sen,ice o/ u copy o/ the

indiclnrcnt, he or she shall object to the y'ont ofsuch -sen'ice,

and the court shall Jind that he or she has not been duly

sen'ed tith a copy.

And

6-1. Pleu qf guiltl'

lf thc accu.secl pleuds guiltv, thc pleu shall be recorded und ht

or she nay bc com,iclcd on it.

231 'l'hc proccdurc was wcll cxplaincd in thc casc ol' Adan Vs. R

(supra)whcrc thc Court hcld that:

"Whtn u per:;on is churgcd, lhe churge und tha purliculurs should

bc reucl out to him, so Jttr a.s possihle in his langrutgc, hut i/'thal i.\

not po.rsihlc, lhen in u kmguugc v'hich hc cun spcuk and

understand. 'l'he nrugi.\lrulc should then uplain b the uccu:;cd
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5 pcr.\on oll lhc csl;cnlid ingraclianl.s of tha o/fancc charged. lf the

ttccu.sed llrcn admil.r ull lho.\c c.rscnliol elanrcnls, lhe magistrole

should rccor<l vhul tfu uccrtsctl hu:s said. u.; neurl.y'tt:; possihlc in

his ov'n vunts, oul lhen .lirnrull.r' cntcr u plea o/ guilly. 'l he

nrugi.\lrutc slnultl ncxl tt.sk lhc prusetulr)r lo slale thc.focts tt/ thc

allegad olfcnca and, whcn lhc slulcnrcnt is contplclc, should give lhc

ttc'cuscd an opporlunil.v b di.\Puta or erpluin thc.ftrcts ttr add any

rclevonl .ftx'ts, if thc utu.scd doL's n<tl agrce vilh lhe slulenrcnl of

.fitct:; or u.sscrt dlitionul /itt.s vhith, i./ thc uccu.sccl doe.s nol ogrec

vilh lht slolananl ol./Ach or usscrls addilionol ./ocl.t vhich, if true,

ntighl rui.sc u qua.\lion us lo his guilt, lhc rugi.\lrola .slnuld raconl

u changc qf plcu to not guilty ond protacd to hold o trial. "

241 According to thc rccord ol'appcal, thc Appcllanl plcadcd guilty 10

all livc counts against him. 'l'hc Court wcnl ahcad and rcad thc bricf l-acts

kr thc Appcllant in llunyankolc, thc languagc hc undcrstood. 'l'h c csscncc

o['rcading thc bricl' lacts to thc Appcllant is 1o sccurc thc uncquivocal

plca o['thc Appcllant alicr asccrtaining that hc has undcrstood what hc is

plcading to. Scc thc casc ol'Dhcwume Abdallah Vs. Uganda, Court of

Appcal, Criminal Appcal No.0l4l of 2016.

25|; Wc acknowlcdgc that thc olcmcnts ol'thc ollbnccs allcgcd against

thc Appcllant wcrc cxplaincd to thc Appcllant. 'l hc law undcr scclion 139

ol' thc 'l rial on Indictmcnts Act implorcs thc Courl no1 to sct asidc a

dccision ol' thc Clourt mcrcly on grounds ol' an crror unlcss it is

dcmonstratcd that thc crror occasioncd a miscarriagc ol' justicc. 'l hc

scction providcs thus:

''139. Reversuhilit), or ollerution oftinding, se,rlence, or order by

reuson o.f emor, etc,

( 1 ) ,\ulriact lo lhc pntyi.sions of ot.1, rritlcn lar, no .finding. :;enlcnca

or onlar pusstd hv thL' Iligh ('ourt:;hnll hc rcvcr:cd or allered on

ttltpcal on uLcounl of on.l arror. ontission. irrcgttlaritv, or

nisdircction in lhc .sunnxtns, r'urfttnt, indicl|tcnt, ordcr, judgnent
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or olh?r prokcdin!!.\ hr:fon: or during tha triul unle:;s lht trntr,

o ti:i,\io11, itcguluritv or nti.stlirection hus, in./itct, otcu.;ioned u

./itilurc o/ ju.rtitc. "

Counscl lbr thc Appcllant did not cxplain how thc omission ol-

cxplaining cach ingrcdicnt ol' thc allcgcd ol1'cnccs causcd a f-ailurc ol'

.iusticc to thc Appcllant to ncccssilatc quashing thc conviction and sctting

asidc thc scntcncc. (iathcring liom thc rccord, whcn thc lacts wcrc rcad to

thc Appcllant. hc undcrstood cvcrything and admittcd 1o thc said lbcts

rvithout dcmonstrating that hc did undcrstand any part ol thc I'acts. It is

our obscrvation that thc I'ailurc to cxplain thc csscntial clcmcnts ol' thc

ollcncc did not in any way occasion a miscarriagc ol'justicc.

'l'his ground thcrclbrc lails.

Counscl lirr thc Appcllant raiscd an issuc ol' Asscssors in his

submissions. I lc submittcd thal according to thc rccord, thcy wcrc not

sworn in, and thcrcl'orc it was latal. 'l his was not onc ol- thc grounds ol'

appcal in thc Mcmorandum ol'nppcal. lhis court cannot cntcrtain this

issuc bccausc it ollcnds l{ulc 102 (a) ol'thc Court ol'Appcal I{ulcs, which

lbrbids any Appcllant liom arguing any ground that was no1 in thc

Mcmorandum ol'Appcal.
'l'hc Suprcnrc Courl has laid down thc principlcs upon which an

appcllatc Court should intcrl'crc with thc discrction of thc scnlcncing

.ludgc. In thc casc ol'Kyalimpa Edward Vs. Uganda, SCCA No. l0 of

1995 thc Coun rclicd on RVs. Ilaviland (1983) 5 Cr. App R(s) 109 and

hcld that:

"ln uppropriuta scnlcnct i.\ o ntullcr Jbr the tliscrelion of the

senl(nring,ltdgc. lirch.o:c prcscnl:i il:s ovn .fitct:t upon *'hiclt u

.lutlga cxerci.ras hi.s li.scretion. lt is the practict thol as an appellate

(.'ourt, lhi.s (.'ourt v,ill rutt nornrully interlere with lhe discrelion of the

.sentcncing,lrulgc unlcs.t lhe .\entcnce i!; illegal, or unle.ss the Courl is

.\uti.\/ied thu tha vntcncc intposad by thc trial .hdge vas nruniJb.stly
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5 so c:rcessive as h anou,Tl to an iniuslice; Ogalo .s/o (hvuora Vs. ll
(1951) 2l li.A.('.1 126, ll V.s. Mohanntettuli .lanrul (1918) l5 li.l.C./1

t26"

301 [t is thc duty ol'thc Appcllant to dcmonstratc to thc Court that thcrc

is causc lilr it to intcrl'crc with thc scntcncing discrction ol thc scntcnoing

Judgc. othcrwisc. thc appcllatc Court will always uphold thc trial Court's

scntcncc cvcn i['it thought that it would havc handcd down a ditl'crcnt

scntcncc. 'l hc Suprcmc Cou( in thc casc ol- Aharikundira Yustina Vs.

Uganda, Criminal Appcal No. 104 of 2009, hcld that:

" lntcrliring vilh scnlcnc? i.\ nol a mulle r of enntions but rolhcr

onc oJ lat'. llnless il tun lte provd tltot lhc trial Judgc /loutad unt,

of tha principfus in scnlcncinE, lhcn il tktes not nruller v'hcther the

ntcntbcr.s oJ lhi.\ court v,ould ha'e given a differenl scntence if lhel,

hod hccn lhc ones trying the lppellunt. ln lhc inslanl co.se, the lriul

.ludga hud lh? opporlunily lo heur thc cusa and v,alch lhe

ul4tellanl and all thc wilnc.\,\c.\ la,\lifying. in his wisdon, he .found

lhal the mosl (pproprialc scnlcnce v,u:s tlealh. Without proo/ that

lhis dist'rction y,a5 hiu.;cd o, ,rr1s1t,ful, lhis Court would hovc

lot'l l nrcuns o/ interltring with tlrc sank. "

3l I Counscl l'ur thc Appcllant laultcd thc Judgc lbr not considcring thc

mitigating lactors, allcging that a cuslodial scntcncc was not bclitting lbr

a first timc oll'cndcr ot'thc Appcllant's agc. Counscl allcgcd that this

could not promotc rcconciliation with thc community as onc ol' thc

principlcs promotcd by thc Constitution. 'l'hc scntcncing procccdings at

thc lowcr Court wcrc as lirllolvs:

'"|'hc un,tict (iunisirizu Nasur ulia: llv'amuh'arularu hod hecn

convicled of .fitur dilfarent Lounls of ollenu)led nurder und onc

counl of aggnnated robhcry. ,4t'c'ordinq lo the odntilled .[octs.

llx'nnukt,uruktro fuul on rhc night of I 5/ l0/ I 3 at ,lrlas ltur ancl

l.otlge u long l.ilx'rution roud in lJu.rhcnt'i l)i.strict altanrylad lo

cuuse thc death of Nununl,a l'hionah, Kl,obutung,i limily, Noreehu
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5 lltruntukyunduxt ulso rohhcd 10,000/.fiom Nunrunya I'hionoh orul

ttrad u daodly vcey)n lo :,lril o piK'( ol tinbcr lo beat up arul causc

griavtus hurn lo ull /itur victints. On thc soid date,

liumntkvnduru hud guincd cnlr), to the roont vlrcre ull Jitur

victin$ \'are slecping ut 3;00 u.n. c then stortccl baoling lhem up

on tha h(od unl ull ovcr thc body rith u piccc o/ limbar vhile

clanruruling nutney in Ki.sv,uhili "lclu I'esa". lVhen the beuting

intcnsi/icd, Nononlru guvc l?tvunuk),ancLtra 10,000/ arul he

cscttpt'tl bt./irt thc polica orriwd. IIc ryus hoy'eter pointed out

./ion tht klcntilicution purtulc y,hifu unolher rictin rccognized his

'ttrit't .sitrtt ht hutl htan llkir lenunt residing right behirul their

'lha y,rtinr .su.ttuina<l sav:re iniurie.s os o resull o./ the beating:t

urul wcra ru.shad lo K),aitxtlru .fitrnars' ('linic .[or lreutnrcnl.

Nunrunya, who wus c'rilicully injured u'as transJlrred to KILl

llo.spitul in lshuku arul lutar to Mbaroru llcgionul Ilospital whcre

:iln' y tr.t ulmitltl lirr xmt, titttL,.

lnnng otlrcr injurics, shc .su.sluincd q dcep cul tvountl on thc hcud

clu:;si/icd us "dungantus hurnt". All thc othcr victinr ul.so

sustuined dcap-cut tt'<ntnrls on thc hcud. Othcr parts oJ the body

too wcr( injurad. lt ,should ha ru cd thut o//bncc.s ofthis naturc ure

on !h( incrcesc.'l'lta t'it'tinrs naorly losl thcir liw.s ot thc lturuls of'

lha conti<t. llvuntukluruktru .\ uctions huye cuused u lot of

sullaring lo lhc viLlinL\, thair l,'antilies, ond lhe enlire contmunily.

lit'trthing hus un trul. 'l inrc hos conc.fbr llx,urnukyandora lo be

rcnovad.fi'om sociatt for u con.sidcruhlc period.ro thal thc peoplc

ol Btt.';hanvi cttn ./ial su/i. 'l'hc pariod hc v,ill .spcnd in

incarLcrulion :;houll rnublc hin to re/lact on his past li/'e ond

rccloint un<l huvc raspact .fitr hunrun lifc and othcr people'.s

propcrl.y. lt is hopcd thut by the tinrc he rajoins socicty, he v'ill be u

good urul hona.sl t hild.

On thc othar siclc, hoy'eyer. livuntukyonchru has prontised Io

rcfirnt. I lc u.skad .fitr a ltnicnt santcnca sleting lhut he hucl ulreudy

chung,cd dttring tha tinrc ht hud hccn on rcnturul und hud conrc
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5 L'loscr to God und slrenglhcned his /aith. IIc pleadcd guilly and

,stttctl the court's linrc. IIc ol.w suve d lha viclims .from tha rytin of

hat,ing to conliont lhcir ussuilanl in courl ontl reldle llrcir ordeal

./rc:;h.'l'he courl lut:s olso,toted lhc period o/ l S'ear and 8 nnnlhs

u,hich hc spcnl on renmrul and lha.fact lhat he is IIIV positive urul

racaiving trculnrcnl. 'l'ha.first count carrics a narinum senlenca of

dauth vhilc ull tlr othL'r.s cru'4'a ntarintunt of life imprisonnrcnt.

ln tha circunrtonccs, I shull intyxc tha./itllotting senlcnca: -

('ount I o/ Ag,grut,aed llohhe ry l5 ),car.s

('ount 2 ol lttenptecl Murdcr of Nanrunya o I'hionall. 25 1:c11,".s

('ount 3 o[/ttenltad l'lurdcr o/ Ktobutungi limillv. 25 .teur:;.

('ount 1 o/ tlttt,ntptal ll,lurdar o/ Ntrtcbo,locklinc. 25 ycurs

('ount 5 of /ttenpled Murder ol Kalushabe l.illion. 25 ycar.;. "

321 From thc rccord ol' appcal, it is cvidcnt, that thc trial Courl

considcrcd thc aggravating l-acbrs but did not considcr somc ol' thc

mitigating lactors. ln thc casc ol'Aharikundira Yusitina Vs. Uganda,

SCCA No. 27 ol 2015, thc Court hcld that,

" llc/bra u conviLl (:an lrc .scnlcnccd, thc trial Court is obliged

to t:x.Jrci.\c its di.\crtliotl h.\, considcring nuliculously ull thc

ni|iguting./AcIo,'.s and oIhcr prc-sanIen(:ing rcqltire rcnts o:i

cIucitla\ed in Ih? (onstiIution, s|aluta.\, pro.\ecul ion dirucIion.\

togcther v'ith gancrul principlcs of:enlencing as guidad by

cu:;a lat '

331 Wc notc that thc trial Court did not considcr thc lact thal thc

Appcllant was a llrst-timcr oll'cndcr, and this oflcnds I)rinciplc 6(h) ol'thc

Constitution (Scntcncing (iuidclincs lbr Courts of Judicaturc) (l'racticc)

(l)ircctions) 201 3. It providcs:

"6(h) l,\,er)'.ourt shull v'han scnlancing on o/fender takc intrt
dL'a'()llnl

utt.y, praviou.t tonyittions ol thc o/fende r"
341 l)ursuant to scction I I ol' thc Judicaturc Act. wc procccd to

cxcrcisc thc powcrs o.l'thc trial Court to rc-scnlcncc thc Appcllant by

imposing a scntcncc wc think is appropriatc in thc circumstanccs. ln
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Wc so ()rdcr
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l)atcd, signcd and dclivcrcd at

day of 21124.

this

12 l,

5 arriving at thc most appropriatc scnl.cncc, wc considcr thc mitigating and

aggravating lactors. It was submittcd that thc Appcllant was a lirst timc

ol'l'cndcr. spcnt I ycar and ll months on rcmand. rvas I IIV positivc, had

trvo childrcn plcadcd guilty, and savcd Courl's timc

351 (iuidcd by thc principlc olconsistcncy providcd Ibr undcr principlc

6(c) ot'thc scntcncing guidclincs, this Court uphcld thc scntcncc ol'17

ycars lirr an oll'cncc ol'aggravatcd robbcry in thc casc ol'Ilusingyc Paul

and Anothcr Vs. Uganda, Criminal Appeal No. 0048 of 2019 and

0056 of 2019 and in thc casc ol' Rutabingwa Jamcs Vs. Uganda, Court

of Appcal Criminal Appcal No. 57 of 20t l, this Courl conllrmcd an I ll

ycar scntcncc lbr aggravatcd l{obbcry. Wc llnd thc scntcncc ol l5 ycars

appropriatc lirr l{obbcry. I;or attcmptcd murdcr, wc scntcncc thc

Appcllant to 20 ycars lirr counts 2, 3. and 4 alicr dcduclion ol'thc I ycar

and [i months spcnt on rcmand.

I)ccision.

l. 'l his appcal partially succccds.

2. t hc Appcllant will scrvc thc scntcncc concurrcntly as lollows:

a. Count l, 15 ycars.

b. Count 2. 20 ycars.

c. Count 3, 20 ycars.

d. Count 4,20 ycars.

c. Count 5, 20 ycars.
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