
THE REPUBLIC OF UGANDA

IN THE COURT OF APPEAL OF UGANDA STTTING AT MBARARA

(Coram: Buteera DCJ, Goshiro boke, & Kihika, JJA)

CRIMINAT APPEAL NO. 0538 OF 2OI5

AKANDINDA HITLARY:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::APPELLANT

VERSUS

UGANDA RESPONDENT

(Appeal f rom ihe decision of the High Court of lJgondo held at Kobate
before Hon. Mr. Justice Miclteal Etubu de/ivered on Sth August,20l4in
CrintinclSession Cose No.74 of 2Ol3)

JUDGMENT OF COURT

BACKGROUND

The focts os con be oscertoined from the record of the lower Court
ore thot on the night of the 22"o dcly of June 2012 of oboul l:00 om
lhe victim, Turyokiro Meclius o[ghted from o bus of Nyokijumbo,
Southern Division in Kobole District neor ttie iirst petrol stotion. As soon
os she storted wolking, o motorcycle riding in the direction of Kobole
come towords her. The motorcycle turned ond rode bock in the
,Vrbororo direction. She so\ / the motorcycle disoppeor into o gote
opposite the second petrol stotion.
The victim conlinued wolking ond os she opprooched the second
petrol stotion o mon ottocked her ond hit her on the foreheod with o
homnrer. She wos robbed of her bog thot contoined o mobile phone,
fifty thousond shillings (uGX 5o,oo0/=), bible <rncl iclentity cord.
SIre rotr to llre shop of Fomily Wilson (PW2) for help. PW 2 colled
Sebctwere N4obel (PW3) who wos on LC officiol ond together they
wenf with the victim to the compound in which the motorcycle hod
entered. The motorcycle wos found but the oppellont wos not there.
He ennerged moments loter ond cloimed he hod gone to the bock of
the house fo eose himself. His explonotion wos unsotisfoctory which
led to his orrest.
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Ihe oppellont wos indicted, tried ond convicted on one count of
oggrovoted robbery controry to Sections 285 ond 286(2) of the Penol
Code Act (Cop ,l20). 

He wos sentenced to 18 yeors'imprisonment
ofter deducting tlre 2 years he hod spent on remond.

Ground of Appeol

Thot the leqrned triol judge erred in low ond fqcl when he
dispensed o horsh ond excessive sentence to the oppellqnt of
18 yeors' imprisonment without extensively weighing the
mitigoling foctors hence occosioning q miscorrioge of Justice.

The responcJent opposed the oppeol

REPRESENTATION

At the heoring of the oppeol, the oppellont wos represented by lr4r.
Chon Geoffrey Mosereko on stote brief . The respondent wos
represented by Mr. Kyomuhendo Joseph, chief Stote Attorney.

Counsel for oppellont ond the respondent who hcld filed written
submissions proyed to Court to hove them odopted os their finol
submissions. The proyer wos ollowed.

Counsel for the oppellont sought leove of Court to oppeol ogoinst
sentence only under Rule 43(3)(o) of the Judicoture (Court of Appeol)
Rules ond Section 132 of the Triol on lndictments Act. Leove wos
gronted.

APPEttANT'S SU BMISSIONS

Counsel for the oppellont submitted thot occording to Kifomunte
Henry v ugondo, (Supreme court criminol Appeol No. l0 of 1997), the
first oppellote Court is requlred to re-opproise the evidence ond moke
its inferences on issues of low ond foct.

Counsel cited Section 34(l )(e) of the Criminol Procedure Code Act
(Cop 1 l5) to tlre effect thcrt tlre Courl of <rppeol hos powers to reduce
sentence.
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Counsel for the oppellont cited Section ,l32(l)(o) of the Triol on
lndictments Act (Cop 23) which provides thot CIn occused person
moy oppeol to the Court of Appeol from o conviction ond sentence
by the High Court in the exercise of its originoljurisdiction os of right on
motter of low, fcrct or mixed low ond foct.

Counsel submitted thot the triol Court must exercise its sentencing
discretion by considering meticulously oll the mitigoting foclors ond
other pre-sentencing requirements os elucidoted in the Constitution,
stotutes ond proctice directions together with generol principles os
guided by cose low.

Counsel referred to the cose of Abooso Johnson Vs Ugondo, (Court of
Appeol Criminql Appeol No. 33 of 2010), where it wos stoted thot on
oppellote Court moy set oside the sentence imposed by the triol
Court, on grounds inter olio thot, the sentence imposed by the triol
Court wos mcrnifestly excessive in the circumstonces.

Counsel referred to Ouke Sqm Vs Ugondo, (Courl of Appeol Criminol
Appeol No. 251 of 2oo2), where this court confirmed o g-yeor
sentence for oggrovCIied robbery.

Counsel relied on the cose of Ple Kusemererwo & Anor Vs Ugondo,
(Court of Appeol Criminol Appeol No. 83 of 2Ol O), in which this Court
reduced the sentence for the 1't oppellont from 20 years to l3yeors
imprisonment. The sentence for the 2no oppellont wos reduced from
20 yeors to 12 yeors' imprisonment.

Counsel further cited fhe cose of Ahorikundiro Yusiino Vs. Ugondo,
SCCA No.27 of 2015 where it wos noted thot since the triol Judge did
not weigh the mitigoting foctors os ogoinst the oggrovoting foctors
this outonroticolly ploced o duty on the Court of Appeol to weigh the
foctors roised. Thot it is the duty of ihis Court while deoling wilr
oppeols regording sentencing to ensure consistency with coses thot
hove sirnilor focts. Consistency is o vitol principle of o sentencing
regime. lt is deeply rooied in the rule of low ond requires thot lows be
opplied with equolity ond without unjustifioble differentiotion.
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Counsel for the oppellont submitted thot the oppellont wos
sentenced to 1B yeors' imprisonment. He proyed thot the oppellont
be gronted o lenient sentence toking into occount the oggrovoting
foctors ond the mitigoiing foctors to wit; the oppellont is o first
offender, he is o young mon copoble of reform ond he is remorseful.

Counsel submitted thot the triol Judge did not consider the mitigoting
foctors becouse he wos more concerned with the number of
offences of o violent copitol noture thot constituted the bulk of the
session stotistics hence the determinotion to punish the perpetrotors.

Counsel proyed thot the oforementioned mitigoting foctors ore
considered ond the oppellont be glven o lenient sentence to enoble
his eorlier integrotion into society.

RESPONDENT'S SUBMlSSIONS

Counsel for the respondent ogreed with counsel for the oppellont's
submissions on the principles loid down in the Abooso cose (Supro) os
to when on oppellote Court con interfere with the sentence imposed
by c lower Court. He submitted thot the sentence of 20 yeors'
imprisonment before deducting the two yeors spent on remond is not
horsh ond excessive.

Counsel for tlte respor.rderrl submitted thot the triol Judge considered
oll the oggrovoting ond mitigoting foctors ond elected to impose o
scntcnce of 20yeors. Thot the triol Judge consiclerecl tlre focl ltrul llre
convict wos os o first-time offender, the period of two yeors spent on
remond os well os his moritol stotus ond his oge.

Counsel submitted ihot in the cose of Yustino Ahorikundiro (Supro),
the Supreme Court citing Kyolimpo Edword Vs. ugondo, (criminol
Appeol No.l0lI995) ond R V De Hovillond (1983) 5 Criminot Appeot
I09 stoted thot on CIppropriote sentence is o motter for discretion of
the sentencing judge. Eoch cose presents its own focts upon which
the judge exercises his discretion.

4 WM
Nr



Counsel relied on the cose of Kiwotobye Benord Vs. Ugondo, sCcA
No. 143/2001 where Court held thot the oppellote Court is not to
interfere with the sentence imposed by the triol Court where the triol
Court exercised its discretion on sentence, unless the sentence
imposed is monifestly excessive or so low os to omount to o
miscorrioge of justice or where the triol Court ignores to consider on
importont motter or circumstonce which ought to be considered
while possing the sentence or where the sentence imposed is wrong
in principle. Counsel for the respondent cited Mujuni vs. Ugondo,
(Criminol Appeol No. 203 of 2016) where Court found thot o sentence
of l5 yeors' imprisonment wos neither horsh nor monifestly excessive in
the circumstonces. The oppellote Court wos not prepored to interfere
with ihe senience imposed by the triol Court.

Counsel subnnitted thot the oppellont wos orrned wilh o hormer which
he used to couse octuol violence. Thot the moximum sentence for
offence of oggrovoted robbery is deoth occording to Section 286(2)
of the Penol Code Act (Cop I 20).

Counsel proyed thot the sentence be confirmed ond the oppeol
dismissed.

RESOLUTION BY COURT

Rule 30 (l)(o) of the Judicoture (Court of Appeol Rules) Directions, Sl

l3-.I0 provides for the duty of this Court os o first oppellote Court. lt
stotes;

"30 (1) On ony oppeol from o decision of the High Court octing in the
exercise of its originol jurisdiction, the court moy-

(o) rcopproise the evidence ond clrow infererrces oI fcrct;"

ln Kifomunfe Henry Vs. Ugondo (Supreme Court Criminol Appeol No.
I0 of 19?7), Court held;-

"we ogree fhot on first appeol, from a conviction by o Judge fhe
oppellanf is entitled lo have fhe oppellofe Courf 's own conside rotion
ond views of fhe evidence os o whole ond ifs own
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decision thereon. The first oppellofe courf hos o duty to review the
evidence of fhe cose and to reconsfder the moteriols before the triol
Judge. The oppellofe court musf then moke up ifs own mind not
disregarding the iudgmenf oppeoled from but carefutly weighing ond
conside ring it"

We hove perused the record of the lower Court, the submissions of
counsel for the oppellont ond the respondent, outhorities cited to us
ond other relevont outhorilies os well os the low.

This oppeol is premised on the ossertion thot the oppellont's sentence
wos horsh ond excessive becouse ihe sentencing Judge did not
weigh the mitigoting foctors in fovour of ihe oppellont.

The principles upon which on CIppellote Court con interfere with the
sentence imposed by the triol Court hove been discussed before. In
Kiwolobye Benord vs Ugondo, (criminol Appeot No. 143 of 2oot)
Court held: -

'The oppellole court is nof to intefiere with lhe senfence imposed by
a trial Court which hos exercised ffs discretion on senfence unless fhe
exercise of the discrefion is such thol il resulfs in the senfence imposed
fo be monifestly excessive orso low os to qmount to o miscorrioge of
iusfice or where a lriol court ignores fo consf der on important motter
or circumsfonce s which ought fo be conside red when possin g the
senfence or where fhe senfence imposed is wrong in principle.,,

The leorned triol Judge in sentencing the oppellont considered thot
the oppellont wos o first offender, the period he hod spent on
remond, the oppellonf's moritol stotus ond roles ond his oge. These
were weighed ogoinst the oggrovoting foctors. The triol Judge
formed the opinion thoi o sentence of 20 yeors' imprisonment before
deducting the 2 yeors the oppellont hod spent on remond would be
opproprlote to meet the ends of justice.
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We ore olive to the need for consistency in sentencing for offences of
o similor noture. The Supreme Court ond this Court hove hod
opportunity to consider coses similor in noture to the instont oppeol.
ln lule Akim versus ugondo, criminot Appeql No. 274 of 201s, this
Court upheld o sentence of 20 yeors' imprisonment for oggrovoted
robbery which wos considered os neither horsh nor excessive.

ln Birungi Ben & Anorversus Ugondo, Criminol Appeol No.534 of 2014
this Court confirmed o sentence of 20 yeors'imprisonment for the
some offence ond deducted the remond period os required by low.

ln Zirobo Mohommed versus Ugondo, Criminot Appeot No. 215 of 2O2O
this Court confirmed o sentence of 20 yeors' imprisonment for
CIggrovoted robbery ond deducted the period the oppellont hod
spent on remoncJ.

ln Kibuuko John ond Anor versus ugondo, criminol Appeol No. o0l6
of 2018 this Court upheld sentences of 20 yeors ond 4 months and 22
yeors ond 4 months respectively ogoinst the first ond second
oppellonts for the offence of oggrovoted robbery.

ln Nokolyoko Fobiono versus ugondo, criminol Appeol No. 141 of
2018 this Court substituted o sentence of 35 yeors' imprisonment with
o sentence of 30 yeors' imprisonment for the offence of oggrovoted
robbery ond deducted the period the oppellont hod spent on
remond.

We hove consider:ed the sentences thot hove been honded down for
the offence of oggrovoted robbery in the criminol oppeol coses
obove quoted ond the circumstonces of this porticulor oppeol. The
oppellont woyloid o lonely lody working of night. He plonned the
offence. The oppellont used o hommer on her heod in the
commission of the offence ond the victim wos injured.

Porogroph 3l (d) of the Constitution (Sentencing Guidelines for Courts
of Judicoture) (Proctice) Directions is to the effect thot the noture of
weopon used in o robbery is on oggrovoting foctor.
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The storting point for sentences in the offence of oggrovoted robbery
is 35 yeors' imprisonment up to deoth

ln the instont cose the triol Judge considered the oggrovoting ond
mitigoting foctors ond sentenced the oppellont to 20 yeors'
imprisonment. We do find thot the sentence imposed on the
oppellont wos neither horsh nor excessive. The leorned triol Judge
considered both the oggrovoting ond mitigoting foctors before
imposing the sentence thot he meted out to the oppellont.

The submission of counsel for the oppellont thot the triol Judge wos
more concerned with the number of offences of o violent copitol
noture moking the bulk of the session st<;tistics is not o justified criticism.

We find thot the triol Judge duly considered the relevont legol
principles ond opplied them correctly. We find no reoson to foult the
triol judge.

This oppeol locks merit ond it ls occordingly dismissed.

We so order.
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RICHARD BUTEERA

DEPUTY CHIEF JUSTICE
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