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THE REPUBLIC OF UGANDA
IN THE COUI{T OIT API'EAL OIT UCANI)A AT KAMPALA

ELECTION I'ETITION AI'I'LICATION NO. 24OF 2021

{ Arisitrg out of Election P e tition Appeal No. 059 of 202'l l'

CORAM:
HON. MR.IUSTICE RICHAI(D BUTEI]ITA, DCI
HON. LADY IUSTICE CATHERINE BAMUGEMEREIRE,IA
HON. LADY IUSTICE IRENE MULYAGONIA,IA

12 KAGYEItEItO IfONALI)::::::::::::::: APPLICAN'I/API'ELLANT

1. MUWUMA MILTON KALULU
2. ELECTOI(AL COMMISSION R,I]SPONDENTS

Iti (Arising out of the Jurlg,nurt of Susan Abittrlo, I in Elcctiott
Petition No. 8 o/ 2021 utlticlt zuas deliaered on 1Sth Octobcr 2021)
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RULING OF THE COURT
Background
'l'hc Applicant, thc 1't rcspondcnt and 14 othcrs contcstcd for the

position of Mcmber of I)arliamcnt for Kigulu South

Constituency, lganga Di strict hcl d on I z[ttt l;gf rlr61y 202-l .' L'hc 2"d

rcspondent dcclared and gazcttcd the 1't rcspondent as thc duly

clcctcd Membcr of Parliamcnt for Kigulu South Constitucncy.

'l'he applicant, Ronald Kagycrcro filcd Illcction Petition Appeal

No. 8 of 2021 in the lJigh Court at Jinja sccking to annul the

clcction of thc lil rcsponclcnt on grounds that hc was not a

rcgistered votcr and did not possess thc rcquisite minimum

acadcmic qualifications sc't by law to stand as a Mcmber of
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Parliament. On -l5u' October 2021, the petition was dismissed

with costs.

'I'he applicant bcing dissatisficd with the dccision of thc IIigh

Court, filed a Notice of appeal in thc lIigh Court of Jinja on 21't

October 202-l and on 27t1\ October 202'l he filed a Memorandum

of Appcal and scrvcd it on the rcspondcnts on 28 ' October 2021.

1'he applicant then filed, in this court, the Rccord of Appeal on

-100. Decembcr 202"1 and served the same on the respondents who

protestcd its latc filing. On 1?ttr p"..-O"r 2027, the applicant

filed Election I']ctition Application No. 24 of 2021 (the instant

application) sceking to cxtcnd thc timc within which to file the

Record of Appcal or to validate the Rccord of Appcal filed out of

timc.

'l'hc applicant brought this application by Noticc of Motion

uncle r rules 5, 42 (21,43 (1), 44 and 83 (3) of the Judicature (Court

of Appeal) Rules SI 13-10 and rules 31 & 36 of the

Parliamentary Elections (Interim l'rovisions) (Election

I'etition) rules SI 141-2 sccking ordcrs that;

1. -I'he time within which thc applicant may filc thc record of
appeal in Iilection Pctition No. 59 of 2021 be extended.

2. 'I'hc act of filing the rccord of appcal in Illection Pctition
No. 59 of 2021 filcd on 10 ' Dcccmber 2021 bc validated.

3. 'l-he costs of thc application abidc the outcome of the
appcal.

'I'hc grounds of thc application arc found in thc affidavit of the

applicant, Ronald Kagycrcro which bricfly statcs as follows;
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1.'l'hc Judgment in Illcction Pctition No. tl of 2021 was
delivcrcd on 15th Octobcr 2021.

2. A Noticc of Appeal and letter applying for the certificd
rccord of proceedings wcrc filcd in thc I Iigh Court at Jinja
on thc 2-l't Octobcr 202.1 .

3. 'l'hc Mcmorandum of Appcal was filccl on 27rh Octobcr
2021 and, scrvcd on 2tith Octobcr 2021 .

4. 'l'hc applicant through his counscl wrotc two lctters and
madc scvcrai trips to thc I Iigh Court Rcgistrar at Jinja
rcminding him of thc ccrtificd record of procccdings.

5. On 25th Novembcr 2021, tha Deputy Rcgistrar, Jinja High
Court wrotc to thc applicant's counscl informing him of
thc rcadiness of thc rccord and it was pickcd thc samc day.

6. 'l'hc rccorcl was filccl on l Qrrt l)c6smbgr 2021.
7. 'l'hat thc dclay to filc or failurc to filc thc rccord of appcal

within timc stipulatcd by law was as a rcsult of the failure
to obtain the record in time even aftcr cxercising due
diligcncc.

8. 'l'hc rcspondcnts havc' n<;t suffcrcd any prcjuclicc.
9. 'l'hcrc was no inordinatc clclay on thc part of thc applicar.rt

in filing the record of appcal.
10.It's in the interest of justice that this application is granted.

On the othcr hand, thc -l't rcspondcnt opposcd thc application

and sworc an affidavit in rcply stating thus;

1) I Ic was the duly elc'ctcd Mcmbcr of Parliamcnt for Kigulu
South Constitucncy having won thc clcction held on -l4tr'

January 202'1.

2) 'l'hc applicant having filcd the Memorandum of Appeal on
271r, Octobcr 2021, by filing thc rccord of appcal on 100'

Dcccmbcr 2021, 44 clays from thc datc of filing thc
Mcmorandum was contrary to thc rulcs that rcquire thc
filing of thc record within 30 days from thc clatc of filing
thc Mcmorandum of Appcal.
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3) 'l'hcre is no propcr appcal undcr the law since the applicant
filcd thc rccorcl of appcal out of time.

4) 'l'hc fact that thc recorcl of appc.al cannot bc filcd without
the rccord of procccdings is not a reason for thc delay and
filing thc. rccord of appcal out of timc.

5) It was ncgligcnt for both thc applicant and his lawycrs to
havc waitccl until thc rccord of procecdings was rcady to
bcgin prcparing othcr componcnts of thc record of appcal.

6) 'l'he applicant and his lawycrs wcrc nevcr ready and
scrious about taking esscntial stcps in furtherance of the
appeal as thcy took morc' 19 clays to file thc' record of
appcal aftcr thc rccorcl of procccclings had bccn availcd.

7) 'l'hc rccord of appcal was filccl with unrcasonablc dclay of
18 days from thc time thc samc had bccn availcd bcing 14

days latc.
8) 'l'he applicant has not clcmonstratcd any rcasons why he

did not filc thc rccord of appeal within thc 4 days that wcrc'
lcft to thc c'xpiry of thc 30 days allowc'd for filing the rccord
of appeal.

9) 'l'here is uncxplained inordinatc dciay of -14 days in taking
the esscntial stcp of filing thc record of appcal, which
c.lcmonstrates total lack of intcrcst, and vigilancc in filing
and prosccuting thc appeal.

10) 'l'hc appcal shoulcl be struck off for total failurc to
take an cssential stcp within thc prcscribcd timc.

In his rcply, thc 2nd rcspondcnt opposcd thc'application through

the affidavit of Ezale Oshman who statcd as follows;

1. 'l'he affic{avit of thc applicant contains matcrial falsehoods
intcndcd to mislcad this court.

2. 'l'hc applicant's failurc to file and scrvc the record of appcal
on timc was duc to thc applicant's dilatory conduct and
inordinatc. delay.
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3. l-hc applicant rcceivcd the ccrtificcl rccord of proceedings
on 25 ' November 2021 and his counsel bcgan preparing
thc rccord of appeal.

4. 'l'hc rccord of appeal was subscqucntly filed on thc -l0th

Deccmbcr 2021 .

5. 'l'hcrc is no sufficient causc for thc 15 days'dclay in filing
of the rccord of appcal from thc datc of rccciving the court
proceedings on 25tr'Novcmbcr 2021 to thc clate of filing the
rccord.

6. 'l hc instant applicatior.r discloscs no sufficient rcason for
the applicant's c{elay and/or failurc to filc thc record of
appeal within the timc prcscribed by law.

7.'l'hc application ought to bc dismissccl in light of the
constitutional command of expeditious disposal and
timely rcsolution of elcctoral disputcs.

"t2

Iu Representation

'l-he applicant was rcprcscntcd by Messrs Luganda, Ojok & Co.

Advocates, the -l't respondent was represented by Kabega,

Bogezi and Ilukcnya Advocatcs whilc the 2'*r rcspondent was

rcprescnted by thc Legal Dcpartmcnt of thc Illectoral

Commission.

All parties filcd thcir writtcn submissions which have bccn

considercd in thc dctcrmination of this appeal.

The Applicant's Submissions

Counsel for thc applicant submittcd that by thc timc the typcd

rccord of proccedings was dclivcrcd to thc applicant's lawyers,

together with the certificatc of readiness and correctness, there

were only two days to thc cnd of thc timc stipulated under the,, 
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clcctoral laws and it was impractical for thc Rccord of Appcal to

bc filcd within Lhat timc.

I Ie added that the 30 days within which to file the Record of

Appeal startcd running from 27th October 202'l up to the 27th day

of Novcmbcr 2021. Counscl submittccl that thc applicant having

reccivcd thc copy of the typcd procccdings on 25th Novcmber

2027 was rcmaining with only two days, which wcrc impractical

to prcparc the rccord in accordancc with thc Court of Appeal

Rules. Counsel maintained that thc failurc to file thc Record of

Appeal in timc was due to the failurc to obtain thc record of

procccdings in timc from thc I Iigh Court cven aftcr excrcising

due cliligencc.

IIe rclied on Bwino Kyakulaga v Badogi Ismail Wauma EPA

No. 26 of 201.6 for thc proposition that this court has always

taken into considcration thc fact that clcction matters must

expcditiously be handled and that thc'Applicant had the duty of

following thc availability of thc rccord of proceedings as

comparcd to ordinary civil mattcrs. In Kyakulaga (supra) it was

noted that thc applicant took all thc reasonable and neccssary

steps in trying to obtain thc rccord of procecdings, and that the

rcsultant dclay coulcl only bc attributcd to thc trial court.

Counsel furthcr rcliccl on Mugema Peter v Mudiobole Abedi

Nasser EPP No. 16 of 201,6 for thc proposition that,
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"...Whcrcas it's truc that timclincs in clcction litigations

are vcry crucial, it's our strong view that court takes into

account thc uniquc circumstanccs of cach casc. In Mukasa

Anthony Harris v Dr. Bayiga Micheal Phillip Lulume SC

EPA No. 18 of 2007 and Wanume David Kitamirike v

URA CACA No. 138 <'tf 20'10, court hcld that undcr rule 83

(2) in computing timc within which thc appcal is

institutcd, thc court registrar must certify thc time as

having becn rcquired for thc prcparation and dclivery to

thc Appellants of thc copy of thc proccedings. In thc

instant casc, it has not been disputed that thc appellant

madc a number of requests for the procccdings, including

taking trips to thc Jinja rcgistry to chc'ck on thc progress of

thc same."

It was counsel's submission that in this instant case, thc applicant

wrote a first lctter on 21't October 2021 and a second letter on 4tl'

November 202-1. Counscl relicd on thc affidavit of thc applicant

in which hc statcd that his former lawycr lJcrna Mutamba madc

scveral physical trips to Jinja High Court to follow up thc

proceeding. Counscl emphasised that they attcnded court on the

9th Novcmber 2021 and on the l9th Novc'mber 202'1. lhc

applicant himself togcther with his lawyer made anothcr trip to

the Fligh Court to attcnd to thc Dcputy Registrar. Counscl notcd

that it was only on the 25th November 2021 whcn the record of
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procccdings was madc availablc to thc applicant. 'l'his was two

days bcfore the end of the mandatory 30 days which were due to

cxpire on 27th Novcmber2021. Counsel concedcd that the record

was filed on 1Oth I)cccmber 202-l . Counsel praycd that court bc

plcased to enlargc thc time within which to filc the appeal and

allow the filing out of time.

The Lil Respondent's Submissions

Counscl for thc 1't rcspondcnt submittec.l that rule 31 of the

Parliamentary Elections (Interim Provisions) (Election

petitions) rules rcquires that a rccord of appcal shall be filed

within 30 days from the filing of thc Memorandum of Appeal.

I Ic submitted that thc applicant filcd thc Mcmorandum of

Appcal on27t Octobcr 2021 and thc Record of Appcal ought to

havc been filed by at least thc 26il' Novcmbcr 2021 but thc

applicant chosc to filc on thc 10th Dcccmbcr 2021, "14 days,

outsidc time.

Counscl submittcd that the applicarrt was availcd the record of

proceedings in timc on 22,d Octobcr 202"1 and thercfore ought to

have filed it by thc 26il' Novembcr 2021.

Counscl rcfcrrccl to Utex Industries Ltd v Attorney General

SCCA No. 52 of 7995 whcrc thc Suprcme Court proposed thus;

"'l'o avoid dclays, rulcs of court providc a timctablc within which

certain steps ought to be takcn. I:or any dclay to be cxcused, it

must be explaincd satisfactorily." Counscl submitted that the
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applicant ought to havc cxerciscd vigilance in the prosecution of

the appeal.

Counscl furthcr refcrrcd to 'l'he E.C & Anor v Piro Santos Eruga

EPA No. 22 of 2017, in which this court pronounccd itself on the

seriousness of election matters;

"lilections are scrious matters of a statc with its citizens. As

clcctions arc hcld, thc outcomc announced, thc electorate

must know thcir political leadcr quickly and assuredly.

'l'here must bc limitcd or no uncertainty about this...so

either the election is accepted at oncc or if challenged, that

challcngc. must bc movcd along to thc end swiftly enough

to restorc sanity. And for that, elcction pctitions are

governcd by this act with its rules in a very strict

12
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It was counscl's submission that thc filing of thc Record of

Appe'al is a mandatory and csscntial stcp in the prosecution of

Illection Appcals. Further, that the applicant filed his Record of

Appeal outsidc thc prescribcd timc, which in csscnce would

mean that an cssentiaI step was not takcn within thc prescribed

timc.

I Ie rcfcrrecl to Peter Ilakaluba Mukasa & Anor v Nalugo Mary

Margaret Sekiziyivu EPA No. 24 of 2011. whcrc this court

obscrvcd the manclatory naturc of thc rulcs rcquiring the filing

of thc rccorcl of appcal within 30 days. It was counscl'sw-
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contention that by the time the rccord of procccdings was

availed to thc applicant, he still haci timc to file thc record of

appcal if he had bccn vigilant enough. IIe cited Kasibante

Moses v E.C Election Petition Appeal (EPA)

No. 7 of 2072in which court hcld that;

"lt is now settlcd law that it is the duty of thc intending

appcllant to actively take thc ncccssary stcps to prosccute

his/her intendcd appeal. It is not thc duty of court or any

othcr person to carry out this duty for thc intending

appellant. Oncc juclgmcnt is dclivcrcd, the intending

appcllant has to take all the nc'ccssary steps to cnsurc that

thc appcal is being hcard in timc..."

Counsel for the rcspondent obscrvcd that thcre was

unrcasonable and inordinatc delay in filing the Record of

Appeal. I-lc added that thc applicant does not explain why it took

him -14 days to file the Record of Appeal after the expiry of the

timc within which he was supposcd to have filed the same.

Counscl argucd that contrary to thc applicant's avcrment that

thc record was availcd on 25 ' Novcmber 2021, it was actually

availcd on )/ntt Novembcr 2021 and a lcttcr to that cffect was

written calling the applicant's lawycrs to pick thc rccord and the

applicant's lawycrs having pickcd thc record on 25tl' November

2021, demonstratcs the lack of vigilancc and seriousness in

pursuing the appeal and filing thc rccord of appcal.

't2

18

24

w
&

fu."

10



6

Counsel praycd that thc application bc dismisscd with costs to

the 1't respondent and that EPA No. 59 of 2027 be struck out for

failurc to take an esscntial step in prosccution of thc appeal as

rcquircd by law.

The 2"d respondent's submissions

Counscl for thc 2'"r rcspondcnt submittcd that it is not in the

intercst of justicc to allow thc instant application in light of thc

fact that thc parties havc a duty to ensure that they comply with

thcir rcspective timclincs, and thc court must adherc to its own.

IIc citcd rule 5 of the Court of Appeal Rules which stipulatcs

that;'the court may for sufficient rcason extend the time limited

by thesc rulcs or by any decision of the court for the doing of any

act authorizcd or required by thcsc rulcs...'

Counscl addcd that thc exprcssion sufficicnt cause was

describcd in Rosette Kizito v Administrator General & Others

SCCA No. 9 of 1985 as onc relating to thc inabiliry or failure to

take the particular step in time.

It was counscl's submission that thc applicant had failcd to provc

sufficient causc for not filing and scrving thc Rccord of Appeal.

Counsel submittcd that it was the duty of the appellant to file the

rccord of procccdings within thc statutory 30 days from thc datc

of filing and scrving thc Mcmorandum of Appcal. I Ie invited

this court to find that his delay to follow thc production of thc
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procccdings amountL'd to dilatory conduct which should not be

tolcratcd by this court.

Counsel averrcd that the applicant filcd thc Notice of Appeal

and the Mcmorandum of appcal on 21{ October 2021 and 27th

October 2021 rcspectively. I Ie added that thc applicant received

the certified record of proceedings on 25th Novcmber 202-l a date

that was within the 30 days allowed for filing.

Counscl contendcd that thc applicant's cxcuse of not scrving the

Rccord of Appeal is cxtrcmely flimsy and cxccssivcly casual. I Ic

rclied on Tiberio Okeny & Anor v the Attorney General & 2

Others CACA No. 51 of 2001 which cxpounded thc

considerations which guide courts in arriving at an appropriate

decision;

a) 'I'he applicant must show sufficicnt rcason rclatcd to the

inability or failure to takc some particular step within the

prescribcc{ timc.'Ihc gencral rcquircment notwithstanding

cach casc must bc decidc'd on facts.

b) Whilst mistakcs of counsel somctimes may amount to

sufficient reason, this is only if thcy amount to an error of

Judgment but not inordinatc dclay or ncgligcncc to

observe or asccrtain plain rcquirements of law.

Counsel submittcd that the extcnsion of timc and/or validation

of the Record of Appcal sought is only intended to dclay justice

and deny thc 2".r respondcnt enjoymcnt of fruits of his Judgment.

1.2
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Counscl praycd that court finds that thc application for

extension andf or validation of thc record of appcal discloses no

sufficient grounds; lacks merit and court should dismiss the

samc with costs.

Decision of thc Court

1Z

We have carcfully considered thc court rccord and the

submissions of all counscl as well as authorities cited. We havc

also had time to research widely and b consider authorities not

necessarily citcd by counscl but pcrtincnt to this appcal.

'l-his applicant sceks thc cxtension of timc within which to file

the rccord of Appcal or thc validation of his Rccord of Appcal,

which was filccl out of the prcscribcd timc. Wc notc that whcn it

comes to appcals, thcrc is no rulc unclcr the Parliamentary

Election (Interim Provisions) Rules SI 1,42-2 that provides for

cxtcnsion of thc timc within which to filc dclayed documents on

appcal. Iror avoidancc of doubt I shall guotc the rulcs.'l'hcse arc

to be found in Part III of the Parliamentary Elections (Interim

Provisions) Rules SI 141-2. 'Ihc rules provide for how an

clection appeal ought to bc filed.'l'his is what thcy say:

29. Notice of appeal.

Noticc of appcal may bc given cithcr orally at the time

judgment is given or in writing within scvcn days after the

judgmcnt of thc I Iigh Court against which the appeal is

bcing madc.W
24
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30. Memorandum of appeal.

A memorandum of appcal shall be filcc{ with thc

registrar- (a) in a casc whcrc oral noticc of appcal has

been givcn, within fourteen days after the notice was

givcn; and (b) in a case whcrc a written noticc of appeal

has been givcn, within seven days after notice was given.

31. Record of appeal.

'l'hc a llant shall lod c with thc rc istrar thc rccorcl of

aLrpcal within thirtv davs aftcr thc' filins by hrm pr Lrer qf

thc memoranclum of a cal.

72 I havc unclerlinccl rulc 31 to cmphasizc that it forms the core of

thc lcgal argumcnts in this casc and that is, whcthcr thc applicant

filed thc rccorc{ of appcal within 30 days aftcr he filcd a rccord

of appeal.'l'hc applicant sceks for this court to extend timc within

which hc shoulcl filc his rccorcl and b validate the said record of

appcal. 'l his is bccausc he was awarc that having duly lodgcd a

noticc of appcal as rcquircd undcr rulc 29 and aftcr filing his

memorandum of appeal within the stipulated timc under rulc

30, hc did not follow his actions with filing thc record of

procccdings within the rcquisitc 30days. Idcally, this court

should look to find a rulc undcr Parliamentary Election

Petitions (Interim Provisions) Rules SI 1,41,-2 (a.k.a Election

Petitions Rules) by which such action or inaction can bc

validatccl or dcnicd. 'l'hc Election Petitions Rules arc dividccl in

3 scctions. 'l'hc first part rclatcs to prcliminary mattcrs. I'art II
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spccifically rcfers to thc rulcs of proccdurc which thc High Court

may follow whilc handling parliamcntary clcction pctitions. It

follows from rcading thc relevant part, Part III of the

Parliamentary Elections (Interim Provisions) Rules SI 142-1,

that no spccific rule or proccdurc is laid down as to how

appellatc courts can cnlargc timc. Morc importantly, rule 36 of

thc Parliamentary Elections (Interim provisions) (Election

Petition) Rules providcs as follows;

"subjcct to such modifications as thc court may dircct in

thc intcrests of justicc and c-xpcdition of the proceedings,

any rules rcgulating thc procedure and practice on appeal

from dccisions of the I Iigh Court to thc Court of Appcal in

civil mattcrs shall apply to appcals undcr this Part of these

Rulcs."

It is for thc abovc rcasons that this court rcvcrts to rulcs which

normally apply to civil cascs. In this casc thc applicablc rulc is

rule 5 of the judicature (Court of Appeal Rules) Directions,

which givcs this court thc discrction, for sufficicnt rcason, to

extcnd thc time limitcd by thc rulcs.

While indced our rulcs grant wild latitudc to this court to extend

time, it is impcrativc to note that thc strictncss in thc timclincs

for handling clcction mattcrs is a constitutional and statutory

requircmcnt that election petition mattcrs should be handled

expeditiously.

1.2
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Article 140 (1) and (2) of the Constitution providc that;
140. Hearing of Election cases.

(1) Wherc any qucstion is bcfore thc' I Iigh Court for

dctermination under Articlc 86 (1) of this Constitution,

the I Iigh Court shall procccd to hcar and determine the

qucstion cxpeditiously and may, for that purpose,

suspcnd any other matter pcncling beforc it.

(2) f'his articlc shall apply in a similar manner to the Court

of Appcal and thc Suprcmc. Court whcn hearing and

dctermining appcals on questions rcferred to in clause

(1) of this articlc.

S.65 (2) of the Parliamentary Elections Act capturcs thc spirit of

Article 140 of the Constitution by providing that this court shall

hcar and clctcrminc Illcction I)ctition Appcals within six months

from the datc of filing thc appeal and may for that purposc

suspend any othcr matter pcnding bcfore it. Irurther, rule 32

enjoins the court to hcar and dctcrminc an appcal under these

rulcs cxpe-ditiously.

'l'his court in a numbcr of cases citcd carlier statcd the rationalc

for thc strict timelincs. In Edward K. Wesonga v Electoral

Commission, the Returning Officer Mbale and Hon. Waniusi

Wasieba Silvester, EPA No. 17 of 1997, this court while

dismissing an appeal for bcing cxccptionally tardy as rulc 34 of

thc thcn I'arliamentary Iilcction (lilcction I'etition) rulcs had not

becn complicd with held as follows;

12
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"Similarly Rulc 34 dcaling with Illcctoral appcals stipulates for

thc appeal to bc disposed of within thirty days from the lodging

of thc rccord of appeal unlcss thc court cxtends thc timc on

exceptional grounds. 'l'hc compelling rcason for prompt action

in disposing of clcction contests to thc cnd is that a decision may

be rcached beforc the tcrm has wholly or in great part cxpired as

pointed out above. 'l'his sccms to bc thc spirit of thc law. 'Ihis is

why clectoral procecdings are spccial proceedings and summary

in naturc.'l'he qucstions involvcd arc political. I Icncc the spccial

rules of proccdurc to facilitate thc expcditious disposal. 'l'his

particular appeal has bcen exceptionally tardy."

Furthcr, in'l'he EC & Another v Piro Santos Eruga EPA No. 22

of 201-1., this court quotcd with approval the dccision in thc

Kcnyan casc of Muiya v Nyangah & Ors (2003) 2 EA 616

C.H.C.K that;

"Illcctions arc scrious matters of a statc with its

citizcns. As clcctions arc hcld, thc outcomc

announccd, thc elcctoratc must know their political

lcader quickly and assurcdly. 'l'here must be limited

or no uncertainty about this. 'l'hc roles of elcctoral

reprcscntativcs arc many and divcrsc vis-d-vis their

clectors. 'l'o perform thc rolcs wcl[, the elccted must

be sure of his post and the c'lector of his leader. And

thc sooncr the bctter to givc that certainty. So either

1.7
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the clcction is acccpted at once or if challenged, that

challenge must be moved along to the end swiftly

cnough to rcstorc certainty. And for that, election

petitions arc govcmed by this act with its rules in a

vcry strict manner. . . "

Consequently, this court has adopted a very strict approach in

most of its dccisions on compliancc with clection pctitions and

appeals statutory timcl incs.

As noted earlier above, rule 31. of the Election Petitions Rules,

is significant and we shall take the liberty to rcpcat its wording

hcrc.

'1'hc appellant shall todge with the registrar thc rccord of appeal

within thirty days after thc filing by him or her of the

memorandum of appeal.' Iror avoidancc of doubt, r35 provides

that thc court may direct in thc intcrests of justice and for the

expcditious hcaring of thc procccdings, that any rulcs rcgulating

the procedure and practicc on appeal from decisions of the IIigh

Court to the Court of Appeal in civil matters shall apply to

appeals under this Part of these Rulcs.

We shall now procccd to considcr whcthcr thc applicant has

shown any sufficient rcasons for his failure to file the record of

appeal in timc.

In Nalugo Mary Margaret Sekiziyivu v Peter Bakaluba Mukasa

CA Civil Reference No. 79 of 2011,, it was hcld that the rcason
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advanced for extension of timc must bc onc that is cogcnt and

touching on the'inability to take an appropriatc stcp.

In Mulindwa George William v Kisubika |oseph SCCA

No. 12 of 201,4, the Supremc Court cxpounded thc

mcaning of suf ficient rcasons.

"Sufficient reason is not c'lcfinccl by thc rulcs of court.

I lowevcr, this court has in the past considcred what

amounts to sufficient reason in a number of cases

including; FL Kaderbhai & anor v Shamsherali M.Zaver

Virji & 2 Ors SCCA No. 20 of 2008,and recently in

Kananura Andrew Kansiime v Itichard Henry Kaijuka

Civil Reference No. 1.5 of 20L6, where this court relicd on

a quotation from the judgmcnt of Mulenga JSC (as he then

was) in Katatumba v Waheed Karim SCCA No. 27 of 2007

whcrc hc reasoncd that; uncicr rulc 5 of the Suprcmc Court

Rulcs, thc court may, for sufficicnt rcason cxtend thc time

prescribcd by thc rules."

What constitutcs sufficicnt rcason is lcft to thc court's unfettered

discretion. In this contcxt, thc court will acccpt cither a reason

that prevcntcd an applicant from taking thc cssential step in

time, or othcr reasons why thc intenclcd appcal should be

allowed to procced though out of tirnc. For cxample, an

application that is brought promptly witl bc considered morc

sympathetically than one that is brought aftcr an uncxplained or

12
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inordinate dclay. I lowcvcr, cvcn where the application is

unduly dclaycd, thc court may grant thc cxtcnsion if shutting

out the appcal may appear to cause injustice. Iiach application

must be viewcd by refercncc to thc critcrion of justice and it is

important to bear in mind that timc limits are there to be

obscrvcd, and justicc may bc dcfcatcd if thcre is laxity. Factors

to bc considcrcd in an application for extension of time are:

i. 'l'hc length of delay;

ii. l'hc rcason for delay;

iii. 1'hc possibility or chanccs of success;

iv. 'l'he degree of prejudicc to the othcr party.

Once a delay is not accounted for, it does not matter the length

of dclay. 'l'herc must always be an explanation for the period of

delay."

In this case, thc evidence on rccord reveals that the trial court

delivcred Judgment on 15u' October 2021 . On Zl't October 202'1,

the applicant filed a Notice of Appcat and scrvcd the same upon

thc respondcnts. On 27th October 2021 , thc applicant through his

advocates filed a Mcmorandum of Appcal in the lJigh Court at

Jinja and servc'd it on 28th October 2021 .

According to thc cvidcnce containcd in thc affidavit of thc

applican! through his counsel, hc wrotc two lettcrs and madc

several trips to the Deputy Registrar at Jinja I{igh Court
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'fhe applicant cxplaincd that thc dclay to filc or failurc to file thc

record of appeal within time stipulatcd by law was as a result of

thc failure to obtain thc record in timc cvcn aftcr excrcising duc

diligcncc.

'I'he respondents on thc other hand contend that thc applicant

did not providc sufficient reasons for such dclays and his excusc

was flimsy. In Ikiror Kevin v Orot Ismael, C.O.A EPA No. 105

of 2O1l Court held that;

"'l'imclincs for f iling election petitions arc strict and the strictness

is dclibcratc. Any pctition filed outsidc thc prcscribcd timclincs

is bad in law and ought to bc dismissed."

'l'his court has also in hcr rcccnt dccision of Kasibo Joshua

Omayende v Mboizi A. Waako & Anor EPA No. 6 of 2021

expounded that whcrc thc provision for cxtcnsion of timc is

enabled by regulations and thc pcriod of limitation is in the

Rulcs, such pcriocl of timc can bc cxtcndcd by powers for

extension in thc rules. I Iowcvcr, whcre thc limitation period is

in an Act of parliament, it cannot be extendcd in breach of the

pcriod in thc Act for want of jurisdiction of the court.

2t
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rcminding him of the ccrtificcl rccorcl of procccdings which wcre

availed on 25 , Novembcr 2021 .'l-hc applicant at that time had 2

days left to filc thc rccord, which was supposed to bc filed by 27tt,

Novcmber 2021.'l'hc rccord was howcver filcd on-lOth Deccmber

2021.
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'l'hc Suprcmc Court in Robert Kyagulanyi Ssentamu v Yoweri

Museveni Tibuhaburwa & Anor M.A No. 1, of 202'1,, followed a

persuasivc decision of Rao & Others (1956) 1 MLI 40, where it

was hcld;

"...thc general rulc is wcll scttlcd that thc statutory rcquirements

of election law must be strictly obscrvcd and that an election

contcst is not an action at law or a suit in cquity but is a purely

statutory proccccling unknown in thc common law, and that thc

court posscsscs no common law powcr. It is also well scttled that

it is a souncl principle of natural justice that thc success of a

candidatc who has won an clcction should not be lightly

intcrfcred with and any pctition sceking such intcrferencL' must

strictly conform to thc rcquircmcnts of thc law."

I3asing on thc abovc authorities, wc find that thc applicant ought

to havc adhercd to the strict timclines hacl hc intendcd to pursue

his appcal.

In Wakayima Musoke Nsereko Hanning v Hamis Muoke and

the EC, Consolidated Election Petition Applications No. 1 of

2022, No. 2 of 2022 and No. 35 of 2022 in which this court, whilc

clismissing an application to validate an appcal filcd out of timc

noted that the applicant has failcd to show exceptional

circumstances that would persuadc this court to validate his

appcal. On the contrary the applicant and his counsel exhibited

a rarc form of lc-thargic behaviour.
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We maintain that it was negligcnt of thc applicant and his

lawycrs to havc waitcd until thc record of proceedings was

reac-ly to bcgin prcparing othcr componcnts of thc rccord of

appeal. I Iad thcy prcparcd othcr componcnts of the rccord

earlier, it would havc bcen easy to filc the cntire record in time

sincc thc only thing lcft werc thc typcd proceedings which they

rcccivcd 2 days prior to thc dcadlinc of filing thc record. Vigilant

lawyers would have had othcr componcnts of the rccord ready

pcnding the procecdings, which would have savcd thcm a lot of

time. I Iowcver, in this casc, they chosc to relax while waiting for

the procecdings, which docs not in our view amount to sufficicnt12

rcason.

18

We find that thc appeal proccss was materially and irrevcrsibly

flawcd for failure to comply with thc stipulatcd timclines. In this

casc thcre being no rccord of appcal sincc nonc was filed on timc.

In the circumstances, wc find that thc applicant has not proved

the cxistence of special circumstances which would compel us to

grant this Application for Ilxtcnsion of 'l'ime and in tandem

validatc of thc Rccord of Appeal filcd bclatec'lly. 'l'hc application

to cxtcnd timc is declined. Wc thcrcforc disallow thc application

to validate thc appeal with thc rcsult that thcrc is no valid appcal

bcfore this court. In thc final rcsult, thercforc, the appeal is

struck out for bcing incurably dcfcctivc.W.
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Accordingly, thc application for cxtcnsion of time fails and

validation of the record of appeal is dcclined and the appeal is

herewith dismissed. Iiach party shall bear its own costs.

Wc so order

6 Dated at Kampala this ... I3tL day of 2022.
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