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IN THE COURT OF APPEAL OF UGANDA AT GULU
[CORAM: Kakuru, Egonda-Ntende & Obura, JJA]
Criminal Appeal No.736 of 2014
(Arising from High Court Criminal Session Case No. 0003 of 2006 at Arua)

Between

FENI YASIN alias GAIS==== == Appellant

And

Uganda G S =Respondent

(On Appeal from the decision of the High Court of Uganda [Rugadva-Atwoki.
J.] sitting ar Kampala and delivered on the 18" July 2014)

JUGDEMENT OF THE COURT

Introduction

1. The appellant was indicted of the offence of murder contrary to sections
188 and 189 of the Penal Code Act. The particulars of the offence were
that the appellant on the 9" day of December 2002 at Ogayi village,
Muni, in Arua district, murdered Omaru Miriam. He was tried and
convicted of the said offence and was sentenced to death on 4" December
2006. His appeal to the Court of Appeal was dismissed with the sentence
of death being confirmed on 28" December 2010. However in light of the
decision of the Supreme Court in Attorney General v Susan Kigula and
417 Others Constitutional Appeal No. 03 of 2006 (unreported) delivered
on the 21* day of January 2008 this matter returned to High Court of
Uganda for mitigation and re-sentencing.

2. At the High Court the matter went before Rugadya-Atwooki, J., who
imposed a term of imprisonment of 28 years on 18" July 2014. It is this
decision that the appellant now appeals from with the permission of this
court as it is only against sentence.

3. The sole ground of appeal states,
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[image: image2.jpg]“The learned Trial Judge erred in law and facts in
sentencing the appellant to 28 years imprisonment for the
offence of murder without considering relevant factors for
sentencing which sentence was harsh and excessive
considering all the circumstances of the case. thus
occasioning a miscarriage of justice.”

4. The respondent opposed the appeal.
Submissions of Counsel

5. Mr Donge Opar appeared for the appellant while Mr Onencan Moses,
Principal State Attorney in the office of the Director, Public Prosecutions,
appeared for the respondent. Mr Donge Opar submitted that the learned
judge imposed a sentence that was excessively harsh in the circumstances
of this case. The appellant had realised his mistake by the time of
conviction and had reconciled with his tamily. The appellant has
embraced religion and undergone a course in anger management. [f
released he would not be violent and can be a useful person in society.

6. Mr Donge Opar referred us to the case of Qcodio Robert v Uganda,
Criminal Appeal No. 35 of 2011 (unreported) in which a sentence of 25
years was confirmed by the Court of Appeal. He also cited the case of
Kasai Wambwa and Anor v Uganda, CA Criminal Appeal No. 747 of
2011 (unreported) where a sentence of 35 years was reduced by the Court
of Appeal to 25 years, He referred us to the case of Marani Adam and

- Anorv Uganda, CA Criminal Appeal No. 829 0£ 2014 at Mbale,
(unreported) where a sentence of 40 years was reduced to 27 years,

7. He submitted that the appropriate sentence in the circumstances of'this
case is 20 years. He invited this court to reduce the sentence imposed
upon the appellant to 20 years.

8. Mr Onencan submitted that the sentence of 28 years for murder was not
harsh in light of the fact that the maximum punishment is the death
penalty. The appellant murdered a 70 year old woman who was his step
grandmother. The deceased had accommodated the appellant for one and
half years and the attack on her was unprovoked. She was hit on
vulnerable parts of the body.

9. Mr Onencan referred to the cases of Kyaterekera George William v
Uganda, CA Criminal Appeal No. | 13 of 2010 (unreported) and
Kyalimpa Edward v Uganda, S C Criminal Appeal No. 10 of 1995
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[image: image3.jpg](unreported) for principles upon which an appellate court can interfere
with the sentence of the trial court. In Kyaterekera George William v
Uganda (supra) the Court of Appeal confirmed a sentence of 30 years
imprisonment for murder. He submitted that this court should not
interfere with the sentence of the trial court.

Analysis

10.In Kakoza Lawrence v Uganda, SC Criminal Appeal No. 17 of 1993
(unreported) the Supreme Court restated the principles upon which an
appellate court can interfere with a sentence of the trial court. It stated in
part,

‘An appellate court will only alter a sentence imposed by
the trial court if it is evident it acted on a wrong principle
or overlooked some material factor. or if the sentence is
manifestly excessive in view of the circumstances of the
case. Sentences iimposed in previous cases of similar
nature, while not being precedents. do afford material for
considerations: see Ogala s/o Owoura v. R (1954) 21
EAC.A. 270

11.We shall be guided by the said principles in looking at the sentence
challenged in this appeal.

12.1n passing sentence the trial court stated in part,

“The accused spent a total of close to 13 years in prison
from the time of their first remand. The Constitution
enjoins court to take this period into consideration when
considering the sentence, and [ have done so.

The aggravating factors include the killing of a 70 years
old woman. This was his relative. She used to prepare
food for him. She was defenceless. But there was no
meticulous planning.

The mitigating factors included the fact that the accused
was a 1% offender. The accused spent 13 years in prison.
Some of this period was spent as a condemned prisoner.
The Accused no doubt suffered the death row syndrome.
The accused was truly remorseful. He killed his own
relative. He was ready to reconcile with the family. He
told court he was fully rehabilitated during this long
period in prison. hence the exemplary behaviour report
from the prison authorities.
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[image: image4.jpg]I have looked at the above. I have considered the law and
the cases relevant hereto.

I am satisfied that a period of imprisonment shall be
appropriate in the circumstances. I therefore sentence Feni
Yasin to imprisonment for 28 years. The sentence shall
run from the date of conviction.”

13.Itis clear to us that while the learned trial judge states that he took the 13
years the appellant had spent in prison into consideration since the
appellant was first remanded up to the time of sentencing, the learned
judge did not deduct the actual period spent on remand from the
appropriate sentence he determined fitted the crime. This failure to deduct
the remand period runs afoul of article 23 (8) of the Constitution as
interpreted by the Supreme Court in Rwabugande Moses v Uganda SC
Criminal Appeal No. 25 of 2014 (unreported). This renders the sentence
passed by High Court iHegal. We are therefore obliged to exercise our
powers under section 11 of the Judicature Act to sentence the appellant
afresh.

14.The appellant was 35 years old at the time of the commission of the
offence. He is a first offender. He was truly remorseful for his crime. He
took steps to reconcile with the family while in detention. The senseless
attack on the deceased was unprovoked. She was defenceless. Murder is
no doubt a very serious offence calling for severe punishment. We are
satisfied that a sentence of 20 years imprisonment would fit the crime and
offender in the circumstances of this case. We deduct from the said
period, 4 years which is the time the appellant spent on remand and
sentence him to 16 years imprisonment from the 4" December 2006, the
date of conviction. 7

i

Signed, dated and delivered at Gulu this £~ day of /\/ s ”7<A-'f7V/201 7

Kenne%}}\\{\ngm

Justice of Appeal
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Justice of Appeal

Heller Obura
Justice of Appeal
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