THE REPUBLIC OF UGANDA
IN THE ITIGH COURT OF UGANDA AT JINJA

CIVIL SUIT KO. C6/

JUMA MUBIRU s2:2::
BETORE: THE HONOURAPIE JUSTICE C.M, ICATO

JUDGMENT

The plaintiff in this suit is called Nohemed Abdella
and the dcfendant is one Juma Mubiru. The plaintiff by =
this suit is requesting this court to order the defendant
to pay to him a totel sum of 8,800,000/= being amount of
money he paid to the defendant to purchase a vehicle whi
the defendant did not deliver, He is also praying for
general damages for non-use of the vehicle and for
inconveniences arising froax the breach of contract togeti
with costs of the suit. On his part the defendant denied
the claim and put in a counter claim for special damages = =
amounting to 6,005,500/= toscther with general damages for
breach of contract.

At the trial five issues were framed and those are:=
whether there was any valid contract between the
parties,

If there was any contract at all who is in breach o:€;j
that contract.

whether the plaintif? is entitled to the remedies
prayed for. :

whether the defendcnt's counterclaim should be allowed

guantun of dams;es.

Before I procecd to deal with the merits znd demer
of this case I should point out that when both par‘l::.es"
closed their cases thcre were no eubmiesion'a fronm bo

this was 30 becmaa the learned ounse]
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brother so he declined Lo make =sny submissions in the
ab3ence of the defence counsel who unfortunately died even
before this judgment was writven.

The background o this case a3 pre3scnted by the
plaintiff is that the plointiff end the defendent sre

-

related by marriage, the plaintiff's sister having been

married to the defendmt, Sometime in 1994 the two brothers-

in-law acrced that the dcfendant should on behalf of the
plaintiff import a wotor vehicle from Dubai. Pursuent to
that sgrecment the plain®iff paid 8,800,000/= he paid the

| money in two instelments, the first instalment was for
1,800,000/= the sccond instelaent wes for 7,000,000/=, but
the vehicle was never delivered to him, The defendent
does not deny having received that money ond having failed
to deliver the vehicle but he maintains that the fanlt was
with the plaintiff who chenged his mind at the last monent
and refused to accept delivery of the vehicle on the ground
that he was no longer intercsted in taxi business,

T now turn to the issues a3 fraaed and sgrceced upon by
the parties starting with the first issue first. According
to the evidence a3 adduceld by both partics there is no
doubt over the fect that there was a contract of sale
= between the plaintiff and dcfendant where by the plaintif?
e agreed to pay and indeed paid 8,800,000/= to the defmndent
# for a reconditioned wechicle which the defendent agreed to
jmport for him from Dubai. 3Since both parties are agrecd
to the existence of this contract my sn3wer to the Tirst

issue is in the affim-tive,

Regarding uc the isoue of who was in breach of the
contract, I feel this matier csn only be properly decided
after considering the cvidence a3 adduced by both sides.
Accordins to the evidence of the plaintiff, when he paid to
the decfecadsnt the purchose price the defondant agreed to
deliver the vehicle to him within 3 months but he did not
deliver that vehicle todatc, each timc he used to ask him
about the vehicle the dcfendant used to tell him that the
vehicle had not arrived until he deeided %o file this suit,
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This piece of evidence 1as supported by the cvidencs of
Mohemed Sharef (P72) who witmessed tlhc payacnt of 7,000,000/=
to the defendant as pers of the agrecd §,800,000/=. In
hiz evidence this witness (P72) stated that the vehicle was
supposed o be delivered within 3 months from 15/8/94 but
the vehicle was never delivered. On his part the defendan£
te3tified that the roceived a total amount of 8,800,000/=
from the plaintiff but Hhc whole amount was suppo3cd to

be 22,000,000/= for = reconditioned Toyota Hiace and thet
was the amount which the plaintiff had agrced to pay hin;
when the vehicle arrvived the plaintiff said he did not

went the vehicle any nore and deaandeld a refund of his
8,800,000/=., They entcred into an crrengenent that before
he could return to the plaintiff his money the vehicle
should be sold off 30 that the defendent could also recover
the nmoncy he himself had invested in the vehicle, but
before this arrangemen® could be enforced the plaintiff
filed this suit, ‘

- -The issue before the court now is whether the plaintiff
paid the agreed amount to The defendent end the defendant
failed to deliver the vehicle, this issue raises another

i3sue which i3 what amount wa3s agrced uvpon by the parties
as purchase price, wa3s it that 3tated by thc plaintiff as
being 8,800,000/= or that stated by the defendsnt which was
22,000,000/=7

The evidence a3 adduced by both sides makes it clcar
that the plaintiff infaoct did pay the agreed sum of
8,800,000/=. It is also clear that after that payment the
defendant did not hand over the vehicle to the plaintiff,
The defendont however saoys his failure to deliver the
vehicle wa3 becanse the plaintiff had declined to receive
, he vehiclc .ag he was no longer interested in.cexxrying out
taxi -buginess. The plaintiff on hi3 p=rt g2ys the
defendant never dclivercd the vehicle to hin, In my view
the evidence available doe3s concluzively indicste that the
defendant was not prep-reod to deliver the vcehicle to the
plaintiff, this i3 3o boezuse he sold the vehicle to a
third party slthough that might have been donc in order to
nitigate t%o lonses, still it does show that the defendant
had finally decided not to carry out the contract which
he had nade with the plain#iff. Another resson why I
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To the plaintiff is that the defendant felt the plaintiff
still had %o pay morc moncy to him on the same vehicle, These
two factors do support plaintiff's contention that the
defendant in fact did not deliver the vehiele to hin,

As regards to what was the agreed amount, I believe
the plaintiff when hc zays that the purchase price for the
vehicle was 8,800,000/= which he actuelly paid to the
defendent, This finding i3 supported by the defendant's
contradictions a3 t¢ what happened. In-paragraph 3 of
his written statcment of defconce the defendant said
the plaintiff had ordecwci for a brand new Toyota Hiace at
the cost of 20,000,000/= inclusive of Haxes but when in
court he changed the story and said She plaintiff was
supposed to pay him 22,000,000/= for thc vchicle which was
not even new but reconditioned, in my vicw this i3 a clear
indication that the defendsnt was not being sincere as to
what amount of money was aszrceed upon a3 the price Sor the
vehicle,

In these circumstences I believe the plaintiff when
he says that he paid ell the amount which had been agreed
upon and that the person who wes in breach is actually the
defendant who has not been able to deliver the vehicle after
receciving the agrced amount,

My answer to issue no., 2 is that the plaintiff was
not in breach of the contract but the defendant was when he
failed to deliver the vchicle to the plaintiff when the
plaintiff had paid =211 the sum of money.

That leads me to issue no. 3 which is whether or not
the plaintiff is entitled to the remedies prayed for.
Since the defendant was in breach of the contract the
plaintiff is definitely entitled to the remddies prayed for.
In his prayer the plaintiff is requesting the court to give
him generel danages for brecach of contract, general damages
for non-use of vchicle and ~cneral daunages for inconveniences
which he has suffercd. I fecl the 3 demaszes sought by the
pleintiff are the seme. Conziderins 211 the circumstances
of thi3 case I will award him 5% of the smount clatmed as
general demages for brcoch of contract, non-use of the vehicle,
and any inconveniences that the plaintiff night have
suffercd., I accordin~lv eward him 440,000/= (beine 5% of
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reasonable in view of what happecned. It must be pointed
out here that the plaintiff did not a3k this court to awerd
hin interest on any amount awarded by the court. In
addition to these damagzes the plaintiff is certainly
entitled Lo recovery of his 8,800,000/= which he paid to the
defendant snd the defendant failed to deliver the vehicle
for which the money was paid hence feilure of cnnsideration.
The third issue i3 thercefore answered in the affirmative.

I now turn to the Tourth issue which deals with counter-
claim, During the hcaring of this suit when under ercs3s-
examination the defendant decided to abandon his counter-
claim on the ground that the counterclaim was made before
he sold the vehicle to Mr., 7andera and that the same
vehicle was 3till registered in his nares so he found no

justification in continuing with the countercleaim.

In a1l these circumstances I am faced with no any
other better alternative but to enter judgment in favour
of the plaintiff sgzinst the defendant. Judgnent is
accordingly entered for the plaintiff for a total sum of
9,240,000/= (being 8,800,000/= refund of money paid to the
defendant by the plaintiff snd 440,000/= damages) with
co3ts of thiz case $o the plaintiff. =

e,

C. M. EATO

JUDGE
8/7/1996







